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EDITOR’S PREPACE. 

T 

I a tliis Edition the arrangement of topics hitherto adopted has 
been retained. As a consequence of judicial decisions, some articles 
have been rearranged and the law there lias been restated ; but as 
far as possible, the present edition conforms to the latest English 
edition of the work by Mr. A. C. Hagon. An endeavour has been 
made to bring the references to all cases in India and to all cases of 
importance in the United Kingdom up to date. Since the first Indian 
edition of- this work, the statutory literature on the Indian Law of 
Torts has been augmented by the enactment of the Copyright Act, 
1914 and the Workmen’s Compensation Act, 1923. 


M, K. 




extract erom preface 


TO THE EIGHTH EDITION. 


Thk fact that seven Editions of this Work have been sold, that 
an American firm have thought it worth their while to issue an 
unauthorised edition in the United States, and that a Canadian edition 

has been published, renders it no longer necessary to apologise for its 
existence. 

Many of my friends and clients have expressed surprise that an 
Equity and Conveyancing Counsel should have written a Treatise on 
the Law of Torts. The answer is, that every lawyer, whatever his 
speciality may be, ought to know the principles of every branch of 

the law;, and, in my student days, my endeavours to , fathom the 
principles of the Law of Torts were surrounded with so much 

unnecessary difficulty, owing* to the absence of any text-book separating 
principle from illustration , that I became convinced that a new crop 
of students would welcome even such a guide as I was ca 
of furnishing. The result has proved that I was not mistaken. 

Indeed, however useful the great treatises then existing were for 
the piactitioner, they were almost useless to the student. In the first 
place, to his unaccustomed mind they presented a mere chaos of 

examples, for the most part unexplained, and, in the absence of 

explanation, seeming very often in direct contradiction. What student 
without careful explanation would grasp the difference, between Fletcher 
v. Hylands and IS ich ols v, Marslaud for instance P 

Li the second place, the men are few indeed wlm can trust their 
memories to retain the contents of a large treatise with accuracy ; 
aud although that is not necessary, yet it //essential that they 'should 
accurately remember the principles of the law. 

For these aud other reasons, I ventured to write this work ; and 
1 stilt think that it a student will thoroughly muster it, he will know 
as much of the principles uf the Law of Torts as will suffice to make 
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him a competent general practitioner, and to pass him ihmmrh in; 
examinations so far as that subject is concerned. 

I do not assert for one instant that it will enable him t<> answei 
every case that comes before him, but I am not acquainted with 
any man whose mental stock enables him to do this, in the vast 
majority of cases the practitioner who has any regard for the interests 
of Ins clients, or the reputation of himself, will turn 

and Ins reports ; for however well he may understand .... , 

of the law, it is ouljr very long practice indeed, or the intuition of 
genius, wlneh enables lam to apply those principles to complicated 
facts with ease and certaintv. 
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THE LAW OF TORTS. 



INTRODUCTION'. 


“The maxims of law," says Justinian, “are these ; To live honestly, to 
hurt no man, and to give every one It is duo.” The practical object of 
law must necessarily bo to enforce the observance of these maxims, 
which is dune by punishing the dishonest, causing wrongdoers to make 
reparation, and insuring to every member of the community the full 
enjoyment of his rights and possessions. 

Infractions of law are, for the purposes of justice, divided into two 
great classes s via., public and private injuries* The former consist of 
offences against the community at largo, or offeuees — commonly called 
«‘ t riiues —winch, although primarily affecting individuals, are subversive 
of law and order; and as no redress can be given to the community, 
except by the prevention of such acts for the future, they are either 
stopped by injunction at the suit of the Attorney-General, or (in the 
case of crimes) visited with some deterrent and exemplary punishment. 

Private or civil injuries, on’ the other hand, are merely violations 
or deprivations of the legal rights of individuals* Those admit of 
redress* The law, therefore, affords a remedy by forcing the wrongdoer 
to make reparation ; and in some eases also restrains him by injunction 
from repeating the wrong, 

But as injuries are divided into criminal and civil, so the latter 
are , sub-divided into two classes, of injuries e.r rtnUmcin and injuries 
or (Irlirhi - the former being such as arise out of the violation of duties 
undertaken by contract, ami the latter (commonly called torts ' 1 such 
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as spring from the violation of duties imposed by law, to the performance 
or observance of which every member of the community is entitled as 
against the world at large, 


Although* however, these divisions are broadly correct, the border 
line between them is by no means well defined. Indeed, from the 
very nature of things, each division must to some extent overlap the 
others. Urns the same set of circumstances may constitute a crime, 
a tort, and a breach of contract. At the same time, as those circum- 
stances may be regarded from each of the three points of view , no 
confusion ensues from the fact that they cannot be exclusively placed 
in, any one of the three classes. 

In this Work an attempt has been made to state the principles 
which the law applies to those facts which constitute torts. 



INTRODUCTION TO INDIAN 

EDITION. 


The Law of Torts as administered in British India is essentially based 
on the Common Law of England. The Royal Charter that established 
the Mayor’s Court at Calcutta in 1723 first introduced English Law 
into India. Later on in the history of the East India Company the 
charters of the various Courts of Justice that were from time to time 
established in the presidency-towns similarly introduced English Law, 
so far as it was suitable to Indian conditions and requirements. The 
Mayor’s Courts, the Recorder’s Courts and the Supreme Courts were 
all presided over by barristers from England. Under the regulations 
v hicli guided the practice of these courts, the presiding judges were 
directed to act in accordance with “justice, equity and good conscience” 
in all cases where the personal laws of the parties were inapplicable 
In following this direction, principles of English Law were invariably 
applied and followed, so that in time the Indian Law of Civil Wrongs 
has come to be a body of judge-made law, copied and augmented from 
English sources, with such changes and exceptions as the judges thought 
fit to adopt from equitable considerations. Towards the end of 1882, 
Sir P. Pollock was asked by the Government of India to prepare a 
draft of a bill to codify the Law of Civil Wrongs in India, but the 
measure stopped at that stage and did not pass into law. The appli- 
cability of the English Law of Torts to India is now subject to three 
limitations : 

I— Statutory changes Introduced Into the English Common Law 

by Acts of Parliament after 1726 are In general Inapplicable 

to India. 

Illustrations . — (a) An imputation of unchastity or adultery to a 
woman which, under tlie common law, was not actionable without 
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proof of special damage, was by the Slander of Women Act, 1891, 
declared actionable per se , But according to the High Court of 
Calcutta the Common Law of England, as it prevailed in 1726, applies, 
to natives of India within the limits of 'Calcutta, and an imputation of 
unchastity to a woman is not therefore actionable by itself, at least 
within the limits of the presidency- town. 

(b) The doctrine of common employment which, under the common 
law, enunciated the absolute immunity of the master for injuries done 
to his servants by other servants, was considerably modified in England 
by the Employers’ Liability Act, 1880. These modifications, however, 
do not affect the force of the doctrine in India. “It is perfectly clear 
in this country where there is no legislation analogous to the Em- 
ployers Liability Act that a servant has no cause of action against his 
master for the neglect of another servant in the common employment 
of the same master, and this notwithstanding the fact that the nature 
of the employment of the servant suffering the injury and the servant 
whose neglect causes the damage, is very dissimilar,” 


“Si 


Legislation in India Has modified or superseded various 

rules of English Law. 

, WMtratmns.-i a) The Judical Officers Protection Act does notrecoi 
nine the distinction observed in English Law between superior 
inferior courts, and limits the immunity of judical officers in 
to certain specified circumstances. 

h \ The Indian Contract Act, 1872, supersedes the English rule 
in overt market," and enacts that except in certain specified cas 

no seller can give to the buyer of goods a better title to those ^oo, 
than he has himself. . & 

(?) The Cattle Trespass Act, 1871, provides for the impounding 

cattle and limits the right of distress damage feasant in this country. 

(d) The Specific Relief Act, 1877, does not imperatively direct tl 

^IfaLuTl 0 1’ ^ er V he ; emedj ¥ Waj ° f dam ^ es can be 

Mdernt adequate ; but under the English rule i + * - • ■ 

r * P "“ 'r ris '“’ “ ll “X "’ho has sastoinea mte „■», J 

in respect of an easement is entitled to it. 
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(e) The Legal Representatives Suits Act, 1855, the Fatal Accidents 
Act, 1885, the Indian Succession Act, 1865, and the Probate and 
Administration Act, 1881, introduce exceptions to the Common Law 
rule of abatement of personal actions. 

(f) The Indian Easements Act, 1882, and the Indian Limitation Act, 
1908, introduce a number of changes in respect of the territories to 
which the Acts apply : 

1. In England rights to light are acquired under the Prescription 
Act, but rights to air under the Common Law. In India rights 
to light and air are placed on the same footing and can be ac- 
quired by prescription. 

2. In England the knowledge and acquiescence of the servient 
owner is necessary to create a right by prescription. In India 
ignorance of the servient owner would not operate as a bar. 

3. The Indian Easements Act enacts that the extent of the pres- 
criptive right to the passage of light or air to a certain window, 
door, or other opening, is that quantity of light or air which 
has been accustomed to enter that opening during the whole 
of the prescriptive period, irrespective of the purposes for which 
it has been used. But in England, to give a right of action, the 
obstruction must be so great as to amount to a nuisance. 

4. A right to undisturbed privacy is not recognised in English Law, 
but under the Indian Easements Act, it can be acquired by vir- 
tue of local custom. 

(g) The Workmen’s Compensation Act, 1923, defined the liability of 
employers for injuries caused to their servants in course of employment 

and fixed the standard of compensation. 

* 

III— Indian courts have in some cases laid down that particular 
rules or maxims of English Law are on equitable considera- 
tions inapplicable to India. 

Illustrations , — (a' The English Law of Maintenance and Champerty 
is not in force as specific law in India. 

* See Abdul Hakim v. Tej CJmnder , 3 All. 815 ; TdaqanatJm Sctstri y, Stthm - 
mania Aiyer , 32 M, L J. 892 ; 40 I, 0. 120. 
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(b) The rule of English Law, making it compulsory on a person 
injured in his civil rights by an act which is also a felony or misdemea- 
nor of a public nature, to prosecute the offender before bringing a civil 
action, is not applicable to India. 


(c) The rule of English Law that a landlord, who has parted with his 
possesssion to a tenant, cannot sue in trespass for damage to the pro- 
perty, unless the wrongful act complained of imports a damage to the 
reversionary interest, does not apply to India, where tenures are in the 

nature of a partnership, in which the landlord participates with the 
cultivator in the crop. 


■ ® ^ ie English, maxim “once a highway always a highway” is a 

legal fiction peculiar to English Law and cannot as a rule be applied in 
India. 


Save so far as these limitations go and subject to the circumstance 
that the functions exercised in England by the Judge and the Jury in- 
dividually are in India united in the Judge himself, the Law of Torts 
India may be fairly presumed to be the same as in England. 


in 








PART I. 

* i ' 

RULES RELATING TO TORTS IN GENERAL. 

• .# . • 

€ — - 

CHAPTER I. 

m. 

OF THE NATURE OF A TORT. 


* 

Art. 1 . — Definition of a Tort. 

. . m 

A Tort is an act or omission which, indepen- 
dent of contract, is unauthorised by law, and 
results either — 


(a) in the infringement of some absolute right 
to which another is entitled : or 


(b) in the infringement of some qualified right 
of another rnmnsuiamaise : or 


(c) in the infringement of some public right 
resi 



generally ( a) 


No one lias yet succeeded in formulating a perfectly 
satisfactory definition of a Tort ; indeed, it may be doubted 
whether a scientific definition, which would at the same 
time convey any notion to the mind of the student, is 
possible. 

A tort is described in the Common Law Procedure Act, 
1852, as “a wrong independent of contract”. If we use 


(a) “A tort” says Innes, “is usually said to be a wrong independent 
of contract i.e., the violation of a right independent of contract ; and 
it, will he seen by this statement that the rights, of which a tort is a 
violation, are , in fact, distinct from those arising out of contract. But 
they are also distinct from a vast variety of other rights ; so that the 
usual definition is as defective as would be definition of the horse as 
c a class of animal independent of homed cattle! A tort is an 
unauthorised prejudicial interference of some person by act or omission 
with a right in rem of another person.” The conduct which brings 
about the prejudicial interference is said to be tortious, 


Comment 
oil "various 
de finitions 
of Tort. 
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Art. 1. the word “wrong,"’ as equivalent to violation of a right 

recognised and enforced by law by means of an action for 

damages, tlie definition is sufficiently accurate, but scarcely 
very lucid ; for it gives no clue as to what constitutes a 
wrong or violation of a right recognised and enforced by la-w ' 

M* . 

The Privy Council defined tort as “an act prejudicially 
affecting the person complaining in some legal right,” and 
added that “it is essential to an action in tort that the act 
complained of should, under the circumstances, be legally 
wrongful as regards the party complaining — that is, it must 
prejudicially affect him in some legal right merely that it 
will, however, directly do him harm in his interest, is not 
enough” (h). 

*r 

I A tort may be described as a breach of a legal duty 
/arising independently of contract and for which an action 
I for damages can be maintained in a Court of Common Law. 

It will be perceived from the above definition, that three 
distinct factors are necessary to constitute a tort according 
to our law : 


(a) Perhaps Sir Frederick Pollock gives the most complete defini- 
tion : "Every tort is an act or omission (not being merely the breach of 
duty arising out of a personal relation, or undertaken by contract" 
which is related in one of the following ways to barm * (including* 
interference with an absolute right whether there be measurable actual 
damage or not), suffered by a determinate person : 

“(a) It may be an act which, without lawful justification or excuse, 
is intended by the agent to cause harm, and does cause the 
harm complained of ; 

“(b> It may be an act in itself contrary to law or an omission of 
specific legal duty which causes harm not intended by the 
person so acting or omitting ; 

* V) It may be ail act violating an absolute right (especially rights 
of possession and property), and treated as wrongful" without 
regard to the actors intention or knowledge. Tins, as we 
have seen, is an artificial extension of the general conceptions 
which are common to English and Boman law ; 

*\d) It may be an act or omission causing harm which the person 
so acting or omitting did not intend to cause, but might and 
• should with due diligence have foreseen and prevented ; 

(e) It may, in special cases, consist merely in not avoi din g or 
preventing harm which the party was bound absolutely or 
within limits, to avoid or prevent/’ 

(by Eager* y. Eajendro Batta and Others, 2 W. E. P. C. 51 • 
8 Moo, I, A. 103* , . ■ 





r® ft 

p * 

l)EFIKITION^nrtA. TOM’. 

, First, there must be some act or omission on the part of 

bre^b'nf 11 comUilttin S' the tort (the defendant), not being a 
breach of some duty undertaken by contract. ... 

Secondly, 4jbg.a efe. fltt omission mi^f. n ^f y nnt | 1 „ 1 . ] -„ r[ 




mcdhrioThi ~3 ) y~ ■ « *.. It a sheriff enters on a 

man s land under due process of law to execute a writ of 

/•• /«■> ins act, though an infringement of the rmlit of 

property , is not tortious, because it is authorised by the 

judgment and writ of execution. So, too, an entry on land 

in fh* 6 JUSt ^ ed y 7 n ? c f ssit .y> or by its being done lawfully 

of the la X nd C1Se A° f -i a f lght ° f "’ ay 01 ' by licence of tbe owner 
• . Ialld ‘ A ' Ild trespasses to the person by beatino- or 

2“ 14 ? na 7 + be Justified by a sentence of a court of 

its w,t a 3 U1 ^diction, and an assault may be justified by 

w J ™ r J U? f 1£ - defe “ ce = or ^ reasonable chastisement 
W n schoolmaster. In all these cases the acts 

Sey Z b “‘ “ re ”* " ti0 ” aHe l “*"“ 

th ! s . wrongful actor omission must, in some 

from an injury to the pu] 
and tnisi "nia jr ho a 


1 ^'i S kia 

JSSt >“!’ “Y De eitner byrthe vmlatihT7^f“7 0 nu 

0 ht in lem, that is to say, some right to which the plaintiff 

on ldm e tf aS som P lnS T ^ 7° Ad at lar §‘ e ’ or ^ the infliction 
comfort. ° SS ° pr0perty ’ health, or materia: 

One often sees it stated in legal works that n ,J, 

fmZ i^ U, ’ n iS n °* bnt 'Z T 

loss^f mZT Z n Tf f an )T in the m ‘ oi substantial 
oss of money, comfort, health, or the like. By -inmna i* 

meant an unauthorised interference, however trivial with 

some right conferred by law on the nlamt;# r ’ ., 
rio-ht of excluding on tiie plamtift (ex.gr. the 

tba ssss^sr ;r t hi, 

Iltlfoh’ Wirf'fl (*““’“)• '■o™!® substantial, caused 

luioutJ oi each of a legal right ; but that an action dop<* liV 

oven'ifr™"™ ' V ' tt , " otller ’ s absolute legal private rMit 

by actual “d.nhgs, f'* 

• R ® ad b y the hght of these observations, both the maxims 
in question are correct. Bor the interruption of an absolute 

bv 1 tW 1 T eVe i’ t T P ° rary and however Sight, is considered 
hy the law to be damaging, and a prSper subfeS for 


(.a) Untie/,: v. Carrington (1765), 19 Vt. Tr. 1066. 


Art. 1. 


Examination 
of author’s 
definition. 


Meaning of 
“ damnum ” 
and 

“injuria.” 


Art. 1 . 



I 


OF. THE NATURE OF A TOUT. 


reparation : and substantial damages have more than once 
?s of false imprisonment) been awarded, where the 
roundings were very considerably improved 
detention. But when no absolute 


,'m case 

plain iitrs sur 

during his unlawful 

private right has been invaded by a wrongful act, then no 
action will lie unless the plaintiff has sustained actual loss 

or damage. 

“There may bed’ said the Privy Council, “where a right 
is interfered with, injuria sine damno , sufficient to found an 
action ; but no action can be maintained where there is 

neither damnum nor injuria ” [a). 

Damnum absque injuria means damage without infringe- 
ment of any legal right, and it is clear that this is not 
actionable, even though the damage is caused by an 
unauthorised act, such as a crime or breach of trust. 

lor instance, murder is an act unauthorised by law, and 
it may indict most cruel and particular damage on the 
family of the murdered man ; but, nevertheless, at common 
^ r ' v ? tnat .p ves ^ ien 110 civil remedy against the murderer 
if one libels a dead man, his children have no 
rudnt to redress, although it may cause them to be cut off 
trorn all decent society, for, though a man has in a sense a 
rigiit to his own reputation, he has none in the reputation of 
. s ^dlier i c . ^ So a breach of trust, although not permitted 
in equity, and usually followed by private and particular 
t0 beneficiaries, is not an infringement of any legal 

right, and therefore cannot properly be said to constitute a 

tor t. 


.?° 9 'Vf 2 : 6 a owner diminished the supply of water 
to the neighbouring owner by drawing, draining or diverting 
^ater percolating m subterraneous streams (cl): where by 
tile working of a mine and the consequent subsidence of sur- 
face, the rainfall percolated into an adjacent lower coal 

Where °™ s ° f a canal or of a land erected 
; iLlm ov a sea wall for protecting themselves from an over- 
uw of water from a neighbouring river or the tidal waves 
f the sea and angumented the damage to their neighbours 

;!> F t,r ‘F? en l Ja : lo ° L < 3 C. L. E. 10 1 ; 6 I. A. root 
^ Clark,. London General Omnibus Co [1906] \ K. B. 


K ChiZZ V ' Sit £H (I9 C 4} - 6 F - S 4^ Ct. of Seas. 

12 M. A W. ,24 ■ BradfiJr.Z V- Cas ' 349; Acton v. Blundell, 
, , V;V 5 4 ' , Cu> 'P<->ration V. Pickles , r 1 8qc1 A O c<W 

litis? r. 
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(a) ; where by the starting of a rival school the strength of. Art. I*' 

the plaintiff’s school was reduced ( b ) ; where after a decree 

for dissolution of marriage the wife of a peer continued- 
the title of peeress (c- ; where in exercise of statutory autho- 
rity the road was diverted near the plaintiff’s shop, and; 
gasometer was erected so as to obstruct the view of his 
premises ( d ) ; where the defendant called his newly built 
villa by the name of the adjoining neighbour’s lodge and 
was thus alleged to cause inconvenience and annoyance (e) ; 
where a bystander was burnt b}^ a lighted firework thrown 
into a coach full of company and flung out again in necessary 
self-defence (f) ; where a person bound to offer food to the idol , m 
did not do so and indirectly caused loss to the servants of 
the temple ( g ) ; where the appearance of the defendant as a * 
rival preacher attracted away voluntary offerings which 
otherwise would have been received by the plaintiff (Ji ) ; 
where the defendant in a suit protracted the proceedings by 
groundless pleas and the plaintiff suffered by reason of such 
delay (j) ; where a pleader was not allowed to appear at an 
enquiry under s. 180 of the Criminal Procedure Code while 
he had no right to appear at such an enquiry (j) ; where by 
the building of a slaughter-house by the municipality the 
value of the plaintiff’s house was diminished ( 7 c ) ; in all* 
these cases it was held that no action lay. 

Injuria sine damno means the infringement of a legal Injuria 
private right without actual damage, and for every such Sine damno . 
wrong to an absolute right there is remedy by action “ubi 
jus ibi remedium I 

A man has an absolute right to his property, to the Infringement 
immunity of his person, and to his liberty. Thus, m actions of absolute 

private 

(a) Niehl v. London and North Western Hail, Co,, L. R. ro Ex. ll ° * "** 

4; 44 L. J. 15 ; H, v. lag ham Commissioners, 8B So C. 3155 ; 6 L. 

J. (o. s ) 388 ; Maxey Drainage Board v. Great Northern Hail. Co , 

77 J, P. 236 ; 106 L. T. 429: Yhidramappa v. Mahomed Yusuf, 

22 Bom. L R. 1107. 

(b) Gloucester Grammar School Case, Y. B. 11 Hen. 4, £0. 27, 
pl. 2T, 23. 

0 ) Earl Cowley v. Countess Cowley, [1901] A. C. 450. 

( d ) Butt v. Imperial Gas Co., L. R. 2 Ch. App. 158. 

{e) Day v. Brownrigg, to Ch. 1). 294. 

GO Scott v. Shepherd , 2 W. Bl. 822. 898 : 3 Wils. 403, at p, 41 1. 

(g) Dhadphale v. Gurav, 6 Bom. 122. 

Ui) MadJmsudan JParvat v. Shree MadJiao Tkeerth , 33 Bom. 

278 ; Boyter v Dods worth, 6 T. R. 68 r. 

(i) Hawat Mall v. Ganu, 3 C. P. L. R. 27. 

(j) Bindachari v. Dracup, 8 B. H. 0 . R. (A. C. J.) .202. 

(k) Hatligan v. Municipal Committee of Lahore, 106 P. R. 1888* 
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of trespass whether to goods, lands, or the person (including 
assault and false imprisonment), actual damage is not an. 
essential part of the cause of action, and a plaintiff is 
entitled to damages for the mere infringement of these 
rights. 

“The principle ordinarily applied to actions of tort is, 
that the plaintiff is never precluded from recovering ordi- 
nary damages by reason of his failing to prove the^special 
damage he lias laid, unless the special damage is the gist of 
the action” (a). Accordingly, wherever the plaintiff estab- 
lishes some legal right or title in himself which has been 
invaded by the unlawful act of the defendant, there is le^al 
, damage resulting from it and in respect of it an action ° is 
maintainable, though no pecuniary loss can he proved lb). 
A violation of legal right committed knowingly is a cause of 
action, and it is a violation of legal right to interfere with 
contractual relations recognised by law if there he no 
sufficient justification for the interference '(c). 

feo where the returning officer refused to register the 
plaintiffs vote, duly tendered and legally receivable, though 
the candidate for whom the vote was meant was in the end 
elected (d) ; where the plaintiff’s goods were attached under 
an invalid order or were trespassed upon in an illegal distress 
tor rent ie) ; or where property attached' in execution was 
removed out of the custody of the Court (f) ; where a 

* ‘ 

to) Mo/irn Das v G-okul Das. io M. I. A. 563 ; Bayliss v. 

1 53 ; followed in Wilson v. Kanhyasahu , ivW. R. 
damages were not allowed, as special - damage was 
-^ Iie a | tl , on | ; an J 111 J&gut Dal Cliaudhri v. Tasadak AIL 

t - C eSSe ? Ce , of the P Iaint was a demand for 
. n pulsation fox losses incurred, but no specific injury was proved as 
consequent on the act of trespass). J J 1 

I BiS t b L T? ayl11 - 93 ,?- at p- 955 Bower v. Hill, 

u O R 54 P 4 b C '/; 153 C " ,rf Co v - King, 

’ P . c Y a y ,natI ‘ Sukar.Brdjo Lai Gosain, 8 W. R. L 

tbe plaintiff* JfSf w* 6 cailse 1 of action ^ as established. 


y: v. Jboutmwtk Banerjl n fj 2- 

%£& v Sm ” h - ' 2 *■ h - K - v t-: 

^ v * ^ kite, supra. 

t.s«3 .1: fr“- teuS, T‘t 'i £ 

W V. TnS. 6 3 3 o Mri Q 4 ,?: 
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aSSted G r«T aier i flowin , g ' tIlrou S' h tlie plaintiffs land was 
d verted (a) ; where a tenant made material alterations in 

- the kndl ? rd ’ S C0DSent ’ *>6ngh the 

banker havSrtlt y“ prove * he P remises 0 ) 5 where a 

to honour h?«° Si fs a c * stomer in llis hands, refused 

weio-h o'oods and tn qU6 n G V ^T’ 6 an lmmem orial right to 

obstructed d ? H fi Avei §; llment f ees at a bazaar was 
obstructed {cl) ; where the exclusive right to break a curd 

&‘°to ia'iv! T t0 “ * P™*‘ W. or where the 

some ^occasions 7“*“ «' 7*7 “ 

refused to del,’™. ™ inriinged , where the defendant 

from nerfnr^n!. 1 P , a " 1C ¥ and Prevented the plaintiff 
10m perioiming his turn of worship (a) • where a drain 

SSSSon^r 8 * rue n d T* tlle land without 

' hcllto aM tHeSe CaSeS the — «- -re 

fiedSSlSriw S ° me tf ™* 6 r ^ his whi °l> are only quaff. 
action 1 ? wffl ffi he Saved from loss/Jdm 

groof Of actnal' HainnnS 

in ' ToXudl^ 

necessary for the plaintiff to show tSuAfeS d* 
plained of resulted in damage. So, too in actions 

neo-lio-ence Z!!' F } ’ ™ Ilcl0us prosecution and 

•*» « » .Kes'e* 7 se s * 7 hf lh 7 »fl“d iTZV’ 

q^fiedrisht-a. right to be preset” tS'd.l^by 
■ ^ ain ac ^ s or omissions of other persons* n ^ 

rio-h L t a f?\%thV^Li 1 °an St in tlie . inf riogement of a public 

Sc and £f tT a t * ° lMtrU 1 0t " d ’ an in IU if done fa the' 
by proceecffiSs hv ,7° n f , , the remedy is by indictment or 

®H C U !Ll J ^ \ AU VT Gener&1 on b elialf of the 
actin' +1,: b me “ ber °f the public could brine an 

action, the number of possible actions for one breach of 

• <* 1 „ 

(a) Embreyx. Ou-en, 6 Excli. 35 s. . 

$ v ' Green ’ r Lev. 309. 

S 1 B & Ad. 415. 

5 mfa«cSi la £ai?* 7 m A 'T& 9 ^ W - 8»; 

(SSi** ZinJPimplu; 13 iL s it ' J ° 4r3;ZwW ^ 

!4 8. } ^ ***** v - MutJwveerareddi, 29 M. L. J. 9, . 2Q J c 

ff? XamvtaT^Jj V ' °fJ- 3 Cal. 390. - » . 

w mmfhail Baku v. XcrZ, 24 W. B, 97. 


Art 1, 


Infringemen 
of qualified 
private 
rights. 


Infruigemen 
o£ public 
rights. 


Art 1 > 


Xo wrong 
without a 
remedy. 


Explanation 
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duty would be without limit (a). But if, in addition to the 
injury to .the public, a special, peculiar and substantial 
damage is occasioned to an individual beyond the injury 
suffered by the public generally, t bemit ia ^nlv^ j u s t tha t he> 
sh o u Id h ave som^priyate (b\ 

It will, therefore, be seen, that there must be an act or 
omission either causing (a) an infringement of some absolute 
private right, or (b) an infringement of a qualified private 
right resulting in damage or (c) an infringement of a public 
right resulting in substantial and particular damage to some 
person beyond that suffered by the public. 

• 4 

Art. 2. — JJbi jus ibi remedium. 

A violation of every legal right (not being a 
breach of contract) committed knowingly and 
without lawful justification is a tort. 

Where a man has a right, he must “ of necessity have 
a means to vindicate and maintain it ; and indeed it is a vain 
thing to imagine a right without a remedy ; want of right 
and want of remedy are reciprocal” (c) ; so that where there 
i s no leg al remedy there is no Iftflal-amog (d). 

“ Any person who obtains possession however innocently, 
of the goods of another who has been fraudulently deprived 
of them, and disposes of them whether for his own benefit or 
for that of any other person, is guilty of a conversion” (e). 
“ Every invasion of private property, be it ever so minute, is 
a trespass ”(/).. 

An action for tort is the appropriate remedy for every 
infringement of right which is not a breach of contract : and 
as rights are infinitely various, so are torts. 

(tf). See Winterbottom v. Lord. Derby , L. R. 2 Ex. 316 ; W. H\ 
Chaplin Sf Co. Limited v, Westminster Corporation , [1901] 2 Ch ! 
329 - 

(b) See Lyon v. Fishmongers Co 1 App. Cas. 662 : Fritz v. 
Hobson , 14 Oh D, 542. 

(c) Ajshby v. White , supra . 

W Dradlaugh v. Gossett , 12 Q. B. D, 271 ; In re Hepburn , Fx\ 
parte Smith , 14 Q. B. D. 394, 399. 

(*?) Hollins y. Fowler, L. R. 7 H; L. 757. \ • j 

(/) Fnticl' v. Carrington, 19 Ytr. Tr. io< 56 . . ■ 'V ; 
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The rights, infringements of which constitute torts, 
include — 

C 1 ) rights* such as .the. w .ri ^IuL everyone has to 

dama ge. Infringements oFEs 
nght give rise ^ to actions for trespass to the person (assault 
and -false imprisonment), and when the character or reputa- 
tion is attacked to actions for libel and slander. An action 
for negligence also lies for personal injuries caused by the 
negligence of another. 

‘( 2 ) JMghts of pr operty. — These include rights in r esp^LoiL 
corporeaTancT’tlf^nlSbF^^ of 

these rigntsf give rise TioHactions for trespass to land and 
goods, nuisance, conversion and detention of goods, infringe- 
ments of trade marks and patent rights, interference with 
easements and franchises, trade obstruction, fraud, etc. 


at 


Art. 3 . — Of Volition and Intention in relation 
to. the unauthorised jtct or Omission. 

(1) The unauthorised act or omission must be 

" ' ” ’ • passive volition on the 

part of the party to be charged, otherwise it will 
not constitute an element of a tort (a). 

(2) Nev ertheless a mnLol.ajjpr.ejs.iatipim iits 
proba, b]je^uQn,sftftnmi - e e a ^afiords n o excuse : for 
every person is presumed to intend the probable 
consequence of his acts. 


' ( 3 ) . 

act or omission is an infri 






no excuse. 

The student must carefully distinguish between the 
voluntary nature of the act or omission and the want of 
appreciation of its consequences. It would be obviously 
unjust — tQ._cbar^K e_ a man with dama.gg wnccJ 

inevitable accident, over which, or over the causes of which, 
he had no control. On the other hand, it would be highly 
dangerous to admit the doctrine, that a man who does an 
act, or makes an omission voluntarily, should be excused 
the consequences by reason of lack of -judgment or of 
ignorance. ’ 

; ■ 4 $.. , ; . . ■ 

(a) See Wear Commissioners v. Adamson , i Q, B. D. 546 
A.] ; The Nitro- glycerine Case , 15 Wall. 524, 


Art. 3. 


Classification 
of rights. 
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Art 3 . “ I am inclined to consider the rule of law to be this/’ 

| said Pollock:, C.B., “that a person is expected to anticipate 

and guard against all reasonable consequences, but that he 
is not by the law of England expected to anticipate and 
guard against that which no reasonable man would expect 
; 1 to occur ” (a). 

So if a man consumes the goods of another, thinking they 
are his own, or trespasses on another’s land, erroneously 
believing that there is a right of way, he i$ liable for the 
wrongful act he has done, and it is no excuse that he believed 
he had a right to do the act complained of. 

“Although the rule may be otherwise with regard to 
crimes, the law of England do‘es not take into account 
motive as constituting an element of civil wrong. Any 
invasion of the civil rights of another person is in itself a 
legal wrong, carrying with it liability to repair its necessary 
or natural consequences, in so far as these are injurious to 
, the person whose right is infringed, whether the motive 
which prompted it be good, bad, or indifferent” (b\ 

Illustrations. The following illustrations will, however, help to accen- 
tuate the difference better than pages of explanation : 

( 1 ) A newspaper published a defamatory article of a 
person described as “Artemus Jones.” Neither the author 
of the article nor the editor knew that there was in existence 
a person of the name of Artemus Jones, and therefore they 
could not ha\e intended to defame any particular person. 
In fact there was a barrister of that name to whom readers 
of the article might reasonably think the article referred. 
As, the article was in fact defamatory of him, the publishers 
were liable, the injury to the plaintiff being the natui al 
consequences of their publishing the article (c). 

So, too, if a person makes a false defamatory state.- ' 

ment of another, it is no defence that he believed it to Ibe 
true (fZ). 



. ^ P^n has an unguarded shaft or pit on his pre- 

mises. If another, lawfully coming on to the premises on 
business, falls down the shaft, and is injured, he may brin^ 
his action, although there was no intention to cause him or 
anyone else any hurt. For the neglect to fence the shaft 


(a) Greenland v. Chaplin , 5 Exch. 243. 

( k 3 Allen v. Flood , [1898] A. C. I. 

(c) F Fulton Sr Co . y. Jones, [1910] A.* C. 20, 

(d) Ibid, 
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was an unauthorised omission, and the fall of the plaintiff 
was the probable consequence of it { a). 

(3) On the other hand, where a horse drawing a 
brougham under the care of the defendant’s coachman in 
a public street, suddenly and "without, any explainable 
cause bolted, and notwithstanding the utmost efforts of the 
driver to control him, swerved on to the footway and 
knocked clown the plaintiff, it was held that the defendant 
was not liable, as the accident was not attributable to any 
wrongful act or omission of the defendant or his servant (^). 

(4) So, too, where a man accidentally shot another 
without intending to do so, and without being guilty of any 
negligence or want of care in the use of his gun, or where a 
servant broke . his master’s lamp and was not bound by 
special contract for liability for damages, it was held that 
no action^waulcl lie (c). 

4 . — Malice and Moral Guilt. 

* * 

. i Except in the case of an action for malicious 
lil prosecution, evil motive is not an essential in- 
jfj gredient in tort. 

An evil motive cannot make wrongful an act 
that would otherwise not he so (cl). 

A good motive cannot justify an act that 
would otherwise be wrongful (e). 

% 

Malice is either express or implied. Express malice is 
“malice in fact” ; implied malice is “malice in law.” 

“Malice in common acceptation of the term means ill- 
will against a person, but in its legal sense it means a 

wrongful act done intentionally without just cause or 

(«) Indermaur v. Lames, L. R. 2 C. P. 31 1 ; White v. France , 
2 C. P. D. 308 ; Norman v. G, IF. By. Co., [1915] 1 Iv. B. 584 ; 
Cox v. Coulson, [1916] 2 K B. 177 [C. A.]; Pritchard v. Peto, 
[1917] 2 K.B 173. 

(b) Manzoniv. Douglas, 6 Q. B. D 145. 

(e) Stanley v. Dowell, [1891] 1 Q. B. 86 ; SteieH v. Kamma, 3 

P. R. 1891. , 

(d) Bradford Corporation v. Pickles ; Allen v. Blood. [1898] 
A. 0. 1 ; Maxey Drainage Board v. G. N. By. Co., 106 L, T. 429.. 

(e) Polhill v. Walter , 3 B. A Aid. 114 ; Consolidated Company 

v. Curtis , [1892] 1 Q. B. 493. * 
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excuse . . . If I traduce a man whether I know him or 

not, and whether I intend to do him an injury or not, I 
apprehend the law considers it as done o£ malice, because 
it is wrongful and intentional. It equally works an injury 
whether I mean to produce an injury or not, and if I had 
no legal excuse for the slander, why is he not to have-a— 
remedy against me for the injury it produces P and I appre- 
hend that the law recognises the distinction between these 
two descriptions of malice —malice in fact, and malice in 
l^jx— in actions of . slander” (a). Again, express malice is 
not necessarily malice in law, nor will malice in law justify 
an inference of express malice (b). 

Before such an inference is drawn there must he an utter 
absence of good faith. A belief in good faith is an honest 
persuasion founded after fair inquiry and consideration, 
upon what might be mistakenly, either in law or in fact, 
considered a reasonable and probable ground in the judg- 
ment of a man of ordinary capacities (cf Law generally 
favours a presumption of innocence (d), but will infer malice 
from an unlawful act. “Where an act in itself indifferent, if 
done 'with a particular intent, becomes criminal, the intent 
must be proved and found ; but where the act itself is 
unlawful, the proof of the justification or excuse lies on the 
defendant, and on failure thereof the law implies a criminal 
intent (e). In some Indian cases, how T ever, it lias been 
aid down that such an inference of malice is hut a matter 
of fact and not a rule of law (/), and in the absence of 
express malice the court was not hound to infer malice from 
wan & of reasonable and probable cause (g), but must judge 
every case by its own set of circumstances (Ji). 


' (fO. Bromage v. Prosser, 4 B. & ,C. 247 : The Collector of Sea 
Customs, Madras v. Punniar Chidambaram , 1 Mad. 89. 

' i \ Chmidhuri \\ Tasadah Ali, 25 W. R. 547. 

w) RagJiunada Rao v. JSFadamini Taiamayy.angar , 6 M. H. 
b. K. 423 (following Pease v. Chaytor, 3 B. & S. 620. and Douglas 
• y. Corbet, 6 EL & Bl. 514) ; Radii a Prasad Singh v; Ram Jewan 
: bmgJi and Another , 11 W. B. 389. 

(^) Zautif Ali and Others v. Abu , 15 W. E. 203. 

(e) Rex v. Woodfall , 5 Burn, 2667. 
n Raghunada Rao v. JS adamuni Tatamayyangar , supra ; 

. n°T>% JSar °y an Crajapati v. Sri AnMtam Venkata Garu. 6 M. H. 

t. E. 85. ' ■ 

(g) Goutiere v. Robert Charrial and Others All H. C B (1870! 
P- 353 . ' V 7 y 


(h) The Collector of Sea Customs , Madras v. Punniar Chidamha- 

ram; Goday jSTarayan Gajapati v. Sri AnMtam Venkata Gam, 
supra. 
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It is true to say of some acts that they are not tortious', Art! -4) 
unless done maliciously, provided that the term “maliciously” - ---- 
is used in its strict legal sense. But malice in its popular 
sense has very little to do with the law of torts, and no 
action can ever he brought for a lawful act although done 
out of malice. 


Thus, if A. intentionally and without just cause or 
excuse induce B. to break his contract of service with 
C., "and damage results to C., A. commits a tort, and* 
may be sued by C., and it is immaterial whether A. 'is' 
influenced by good or bad motives (a). He may honestly 
think he is acting in the best interests of B. and 0. His 
motive is then good ; there is no “malice”- in the sense of 
ill-will ; but the act is malicious in the legal sense ( b\ 

But if A. by lawful means induces B. not to enter into a 
contract of service with C., A. commits no wrong, and C. 
has no cause of action however much damage he may suffer, 
and although A. may be acting from the most wicked and 
selfish motives ; for A. ’s evil motive does not make wrongful 
his act which, apart from motive, is not a tort (c). 


So, too, a man has a right to pump underground water 
from the subsoil under his own land. And this act being 
itself lawful is not actionable though done spitefully for the 
purpose of injuring his neighbour (< i ). 

I I. action in which evil motive is a necessary 

| ingredient is malicious prosecution,|and there is an apparent 
exception in the case of libel and slander. As to these, see 
post , Arts. 57 and 63. - 


. Even negligence involves no moral guilt. The stafe of 
mind of the defendant is immaterial. The only question 
is,- What has he done or left undone ? Has he acted as a 
reasonable and prudent man would do in the circumstances ? 

Hot, has he done what he thought was the best thino- to 
Cl ° * 

the defendant, but 



Malicious 
prosecution 
and libel. 


Negligence. 


t aw: Leathern, [1901] A. C. 495 ; Long v. Smithson , 118 

L. l\ 678 ; Hodges v. .Webb, [1920] 2 CL 70. 

(6) Note the limitation put on this liability bv the Trade Di smites 
Act, 1906 S. 3, and see Conway v. Wade, [1909] A. C. 506; racket' 
of bans, Ld. v. London Society of Compositors , [1913I A. C. 107- 
Larlan v. Long , [1915] A. C. 814. 7 9 

(c) Allen V. Flood, [1898] A. C. 1 ; Stott v. Gamble, [19! 6] 2 

V ‘ 17l0ma *’ ^ I920 ^ 2 Ch - lS 9 > White v. Riley, 

(d) Bradford Corporation v. Pickles , [1895] A. C 587. ‘ 
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Art, 4. 


F mud. 



f 

a n d^H dftBt m judgecl i r pm t^e^iandpoiai 
average maa. 

It is said, indeed, that in order to constitute fraud there 
must be some moral turpitude ; and in a sense this is true. 
Actionable fraud consists in the making of an untrue state- 
ment, with the intention of deceiving and with knowledge 
that it is untrue, or, absolutely recklessly without caring' 
whether it is true or untrue. The man who does this is no 
doubt in most cases morally guilty ; but it is conceivable 
ibai a man may, from tlie highest motives and honestly 
believing that he is doing right, make a statement which he 
knows to be untrue, intending that that statement should 
deceive. Nevertheless his conduct, though possibly morally" 
justifiable, is inexcusable in law. 

When, therefore, in the law of torts the phrase “ malice ” 
is used, it must be understood in its legal sense, i.e., as 
meaning a wrongful act done intentionally without just 
cause or excuse. Only in connection with malicious pro- 
secution has it a different meaning, and there, as will be 

seen hereafter, it does not necessarily mean ill-will against 
a person. ° 




o. Of the connection of the -Dantct yc icLL //* 
the unauthorised Act or Omission. 

When tb.© cause of action is for actual damu c, '6, 
the unauthorised act or omission must ha almwn 
to_havej3ee.ii^an effective rangp of the damage. 


put not necessarily the immediate cause, that, 
is to say, the damage must be such as would 
m the ordinary course of events fa; jmmJdje 
u nauth orised act or 

•ifiSgBSEass^^ v ** 



f First. Where there is a chain of causation between . the 

°: mssim t the damage, the wrongdoer is 


f0> \ mc \ da !^ e as . does > in the ordinary 


course 


wrong 


f 7 7 * *7 *' , - -..w -v#- w tv 9 ZJ V- 

events and tinder the existing causes , follow /V, 


07} h 


&e> i'5i V : £ ^ eS ’ 2E A B -476= Sharp v. Powell, L. K. 


0. P. 253 ; Smith v. Green, I C. P. D'.' o 2 • Salesman VnZA'" ‘ 
[1895] 1 Q B. 561, y -natestrap v. Gregory, 
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(1) The defendant, in breach of the Metropolitan Police 
Act, 1839, and allowed the 

waste water to run down the gutter towards a grating 
leading to the . sewer, about twenty-five yards off. In 
consequence of the extreme 'severity of the weather, the 
grating was obstructed by ice, and the water flowed over a 
portion of the causeway, which was ill-paved and uneven 
and there froze. There was np pvirlonr^ tw a. defendant 
af^JAfi.gratm^be mgobs tru e ted. If it haduo” 

T 1 "11 - ' "IP 


stopped, and the road had been in a proper state of repair 
the water would have passed away without doino* any 
mischief to anyone. The pkfflijfiEsJuaSfi, while being led 
past the spot, ^ sjipp^^^aii^hfe.iee^and bro ke its jeg. It 
w r as held as it was 


een 


^ «p—-r. r ■■ P|g1^^USgg i!aa.oePce o f the defendant’s 

act that the water should have frozen over so large a portion 
of the street so as to occasion a dangerous nuisance (a) 

(2) The plaintiff was riding a bicycle on a highway on the 
footpath of which was a fowl belonging to the defendant, 
ihe fowl was fnghtened by a dog and flew between the 
spokes of the bicycle wheel. Assuming i' 
aaL±oileUl 1& i aj ^^ fi r - - - - - - T 


result of its bein°* there fUf -if aTIT 

peuween the spokes ox the cvcllst s wheel and nr^f u;™ ,T\ 

4 • • g '^a8B»B^48Ej CTB gs i | !g ^^ r ^ S5 ;jte^ I (J ) , 

/ V . ■ ' m '*w \ J 


(3) Where in a suit for possession of idols, the plaintiff 
claimed damages for loss of voluntary payments? which 
could have _ been received by him during the period of 
wrongful dispossession (c) ; where the plaintiff sued for 
wasdat m respect of profits in the shape of voluntary 
offerings derived from a turn of worship (d) ■ where in a 
suit for damages for trespass and wrongful dispossession 

(a) Sharp w Powell, supra. 

L. ^ > ) l2 ? adwel1 V ' m y Jlton ’ l'9°7] 2K.B. 345; Jones v. Lee, 106 

* <3 * 

(c) Pamessur Ifoolcerjee v. Ishanehander MZooTcerjee , ro W. R 

(d) Easi Chandra v. Eailash Chandra, 26 Cal. 356 (following ro 
W R. 457) ; contra, Bmonath v. Pratap Chandra, 27 Cal 30 \nd' 
Meemacharyida and Others v Eothahota Bamanujacharpuhi, 17 
M L. J. 493 (where it was held that suits for share of roluntarv 

aUeL g HL^W rf t ; to ^ °p CeS ° f w S 7 heb 7 ait and were mahrtim 

Ra ° ****** 3 X. L. R, 

au SmderV butsef SW T f T* t0 rec °T er ““.mage feesfrem 

BardZri iy Cal Zl fZt 5 -f ? &r T y ’ Z auri ■**»** Sarma 
ZZmlTtZ ,k J hei ' e / mt for regular offerings made out of ’ 

tLinnie tuuds and not being of a voluntary nature was held good,) 


Art. 5. 


Illustrations 

« 
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of a pagoda, the plaintiff claimed, inter alia , . the costs 
incurred In criminal proceedings, instituted by the plaintiff 
in respect of -the same matter (a) ; where in a suit to 
maintain the boundaries of a ferry the* plaintiffs alleged 
that the order of a magistrate extending the boundaries of a 
public ferry was injurious to them, and claimed compensa- 
tion for damage done' to the plaintiffs by passengers tres-. 
passing on their lands on their way to the ferry ( b ) ; where 
in an action for breach of charter-party the plaintiffs claimed 
as damages against the owner of the ship the interest paid 
by them on the drafts in accordance with their arrangement 
with the Comptoir de Escompte, the amount they had to 
pay in renewing the drafts, interest due on sundry drafts 
which they could not negotiate, and the value of the stamps 
on the drafts which were cancelled in accordance with the. 
arrangement between the plaintiff and the Comptoir _de 
Escompte (c) ; where for trespass on their -cotton plantation 
the defendants seized and detained in their possession the 
plaintiff’s cow which suddenly died in their custody, and 
the plaintiff sought to recover its value (d) : in all thege cases 
the damages were held to be too remote. 

(4) In another case the defendant wrongfully left a house- 
van and steam plough for the night on the grassy side of 
a highway. During the- evening a mare which w r as being 
driven on the highway in a cart was frightened by the 
house-van and plough. The mare was a kicker, but the 
driver did not know she was. She shied, kicked, galloped 
away kicking, got her leg over the shaft and fell, and kicked 
the driver as he fell out of the cart. The driver was killed, 
and it w T as held that his death followed directly from the 
unauthorised act of the defendant. The mare being a 
kicker, her running away and the accident to the driver 
was not an unnatural or improbable consequence of. her 


being frightened (e). 

(5) Defendants’ vessel, owing to the negligence of. their 
servants, struck on a sandbank, and becoming from that 
cause unmanageable was driven by wind and tide upon a 
sea-wall belonging to the plaintiffs, which it damaged : — 
Held, that the negligence of the defendants’ servants was 
the effective cause of the damage to the sea-wall ; for it 

(a) Yenbaiesa Naicber and Nine Others v. M. Srinieasach ariar. 


4 M. H. C. R. 4io. 

(b) Nam Govind v. Magistrate of Ghazeepoor, 4 N. W. P. 
(cl Robert and Char rial v, Isaac , 6 B. L. R. App. 20. 

Mi Taw v, Nga Kef U.B. R. T., f. i f 


146. 



CONNECTION OF DAMAGE WITH WRONGFUL ACT 17 

and “u 0 S ?° b a , “Edition that it must necessarily 

wlf be - 1 “P elIed ln whatever direction the com- 

. ct ° £ W1 ? d and tide would at the moment take it, 
and this was towards the sea-wall (a). . • ... ’ 

ontSi 5 her V n consequence of the stoppage of immemorial 
flSl fo5 \ snrface drainage water the. plaintiff’s land- was 
i or °P s destroyed and the landlord claimed the 
thl hi r ? nts . as damages (6) ; where owing to the cutting of 

™.tor ban i k - of / eser J oir the land was flooded and the culti- 
vators claimed as damages the profits which they would 

Jfj® , r ? a . 1 !® ed b 7 cultivation (c) ; where the defendant' kept 
the plaintiff out of possession of his land, cut down all the 
rui - earing and timber trees, and damages for prospective 
loss wereclaimed (d) : in these cases damages were held not 
to be too remote. - 

■ 7 - ®f condl y- Where, an act of a third person intervenes between 
the wrongful act or omission and the damage,- the wrongful act I 
or omission is the effective cause if what the third person does l 
is what such a person would naturally be expected tti. do in thei 

circumstances (allowing for the frailty of human nature)/ buf 

not otherwise (e). ■ ‘ ^ ~ 

f (1) In one case a cart was left unattended and a child seven 
years old got upon the cart in play, another child led on the 
horse and the first child was thereby thrown out and hurt 
lhe owner of the cart was held liable, as it was a natural 
tning tor children in such circumstances to play with an 
unattended cart ( f ). And where a driver of a van left it in 
charge of a tail-boy who drove on and came into collision 
with the plaintiff’s carriage, it was held that the driver’s 
leaving the cart ' in charge of a boy was the effective cause 
ot the damage ; what else could be expected of a boy than 
that he should try to drive the van ? ( g ). 

(2) Where a gas company supplied a defective service 
pipe which leaked, and a gasfitter employed to test it went 

(a) Bailiffs of Romney. Marsh \v Trinity House , L. K. 5 Ex. 

► * * ' * - ■* 

• Musscimut Anandmoyee Bossee v. Mussamat Hameedoo - 
msscc (i862) Marsh, 65 ; Ramchandra Jana v. Jeevan Chandra Jana 
iB.L R.(A C. J.^203. 

(c) Banan Singh v. Meher All, W. R. (1864.) 365. 

(d) Kumar i Basi v. Bama Sundari Bast, 10 W. R. 202, 

(e) Engelhart v. Warrant Sf Co., [1897] 1 Q. B. 240 [G. A.] 
Kiskards v. ZatUan, [1913] A. C. 263 ; Ruoffv. Long <f- Co. [1916] 

1 BL i 35 * 

(/) £yneh v. JVurdin, i Q. B. 29. 

(9) Engelhart v. Farrant t sufra, 

3 
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to look for the leak with. a lighted candle, and an explosion 
resulted, it was held that the explosion was the direct 
consequence of the defendants’ negligence in supplying 1 a 
defective pipe (a). 

( I • * (3) But when a railway van was left by a railway com- 
pany safely on a siding, locked,. bra«ked and coupled to a 
train, and mischievous boys trespassed on the siding and 
uncoupled the van and set it running down a slope so that 
it crossed a level crossing and injured the plaintiff, it was 
held that the company were not liable, as they could not 
reasonably have anticipated what actually happened .( b ). 
And in another case a drunken cabdriver, who fell asleep 
inside his cab, was held not liable for damage caused by 
another drunken cabdriver getting on to the box of his cab 
and driving away for his own pleasure. If the first drunken 
driver had thought about it at all he would not have thought 
of another drunken driver getting on his box and driving 

off' 0). , ' 

(4) In the famous squib case the facts were that a person 
wrongfully threw a squib on to a stall at a fair the keeper 
of which, in self-defence, threw it off again ; it then alighted 
on another stall, was again thrown away, and finally ex- 
ploding, blinded the plaintiff. The liability of the person 
who originally threw the squib was in question, and De 
Grey, C.J., said : “ It has been urged that the intervention 
of a free agent will make a difference : but I do not consider 
Willis and Ryal (the persons who merely threw away the 
squib from their respective stalls) as free agents in thei 
present case, but acting under a compulsive necessity for 
their own safety and self-preservation 75 (d), 

(5) Where the defendant had wrongly though honestly 
arrested the plaintiff and charged him with an offence before 
a magistrate, who thereupon remanded him in custody, it 
was ruled that, although the defendant was liable for the 
original arrest in as much as it was his own wrongful act, he 
was not responsible for the subsequent remand which^ was 
merely the erroneous act of the magistrate (e). Accordingly, 
*• 

(a) Burrows v. March Gas and Coke Co., L. R. 7 9^. 

(Z>) Me Dowall v. Great Western Rail . Co., [1903] 2 K. B. 33 *3 
Clark v. Chambers , 3 Q. B. 1). 327 ; Wheeler v. Morris , 113 h* T. 
644 [OVA] ’ ■ 

, ( c) Mann v. Ward, 8 T. L R. 699 [0. A.] 

(d) Scott v. Shepherd, 2 W. B. L. 892 [C. A.] 

(e) Zook v. Ashton, 12 Q. B 871 ; Brown v. Chapman, 6 G. B. 
365. See also West v. Smallwood, 3 M. & W. 4*8 5 Carr at V. 
JAorley, r Q.B. 18 ; Austin y. Bowling, L, R. 5 C. Pv 534; 
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where the magistrate, apprehending breach of the peace 
« possession of certain land, initiated proceedings 
, . 1 j Criminal Procedure Code and attached the pro,- 

perty in dispute, in consequence of which the plaintiff’s land 
was left uncultivated, it was held that no suit for damages 
ay m that respect against the other party, as the non-culti- 
vation was not the, probable consequence of the defendant's 

;r i " t8 « «* 

(6) Similarly, if a person desires to obtain a -judicial 
ecision from a proper tribunal and for that purpose states 
the fact to a police officer, and the latter,, acting on liis own 
initiative, arrests the person implicated, no trespass is 
committed by the person who gives the information^ tlie 
police officer (b) ; but, where the defendant made a wilfully 
false statement with a malicious intent, and as a conse- 

wLTheld liable S (c/ emei1 ^ Crim ‘ nal P rooeedi hgs followed,' he 


t Hf /.‘If 

•v.n rv- / 


i.ET. 6 .— The Act or Omission must be 

unauthorised . 

XI) An act or omission which is prima- facie 
tortious is not actionable if -it is done under some 
lawful excuse. •- : 

(“). Among lawful excuses are that the act 
or omission is.: ■■ 

(i) An Act of State ; 

(ii) A judicial act ; : 

Kiii) An executive act ; 

- (IV) An act or omission authorised by statute • 
(v) An act or omission done by leave and 
licence. .. 

• - * • ' * a ... 

- - > ■ . ... ■ ‘ i . 1 ;,! 

. (a) Am-mani' Ammalv:- Sellavi Am.mrtP fi \r ’A'. 

V; frst .^s-f .oc 4 i 6 : 

zho Rajhuilab G-ope v. Issan ChdnFraHujrah, 7 W. e’ zsl'- ^ 
(b) Sewell y.c National . Telephone Co T1Q07T i R ' 

26 kad: 

/ \ 7} T* . V ■XXiX* * . .. ? /" "air,, i]** JJ fc 

\c) JSandi~:vj\ Mama Jjih, A L> T' - eir/v/: ! Vi i-- 

JoyMee Dassee vi The Representative of Chandmalla, 
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OP THE XA'iTllE oP A TORI’. 


Art. 6. 


Explanation. 


Besides these excuses there are others of a more special 
character, which are dealt with in connection with those 
torts in relation to which they generally arise (a). ; 

- * The general excuses above enumerated are shortly ex-* 
plained in the following Articles. Some of them are more 
fully explained in later portions of this work. 


Aut. 7 —Act of State. 

Iso action can be brought for damage result* 

mg from an Act of State, whether the transaction 
constituting an Act of State Bp. on a 



States^b et w.een a 

, i£ 4 j ct °*. State” is meant (a) “an act done or 

: adopted by the prince or rulers of a foreign independent 
l state in their political and sovereign capacity and -within the 
limits of their de facto sovereignty ; (b) an act injurious 
to the person or to the property of some person who is not 
at the time of that act a subject of her Majesty ; which 
act is done by any representative of her Majesty’s authority, 
civil or military, and is either previously sanctioned, or sub- 

nf+wnv" / ail n*frm by her Majesty” (c), Acts of State are 
of two kinds : (1) Those which are transactions between two 

independent states, such as wars, treaties, annexation of 
temtory, and so forth. An individual who suffers' from 
ch transactions has no cause of action, whatever other 

Eel ® f 7 ?. ave - Those which are transactions 
between a state (f.e., the government of this or any other 
country) and an individual foreigner. 

T1 if Pr ^ T , C ^ un “ il . laid down the principle of 'the rule 
Of Tn? o aS ? e + tes ! f * applicability. “The transactions 

£3 JJK. w i, ich Wfe ad. 

minister, such courts have neither the means of deciding 

Shul Chand Patro y. Baiun Bas, 12 C. W N 8rRn • ; m 

■Sant ..Koilash Chandra Bhuyan, 12 C. W. N. 817 ’ ‘ ° m 

oi iolmon rights/ 1 "^ ^ thonty ’ P rivate defence , act of God, exercise 

‘ Halsbury’s laws of England, Vol. I . m> ja ic 

; 1 h). i Stephen’s -History of Criminal law, Yol'll^^i. 
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yhat is right, nor the power of enforcing any decision which 

T he f st . Aether an act is or is not ah 

t jT -x at - e exclu ,^ ln ° the jnnsdiction of the courts, is, not 
whether it is. capable by being legally performed only by 

persons specially empowered in that behalf as authorised 
by law to perform special acts of government, but whether 
it is ^ an Act ot fetate m those external relations, which 
municipal or positive law addressed by political superiors 
^ P^^cai m * erior s does not profess to regulate. An Act 
of State, in respect of which the jurisdiction of the courts is 
barred must be an act which does not purport to be done 
under colour of a legal title at all, and which could neither 
assert or violate any right conferrable by law, but which 
must. rest for its jurisdiction on considerations of external 
politics and interstatal duties and rights” (b). The confis- 
cation of property and annexation of territory by the British 
Government as a sovereign power have been held to be Acts 
of fetate (c), and consequently liabilities and incumbrances 
created by the outgoing rulers a.re not enforceable against 
the conquering power (d). Acts of the Governor- General 
or political agent m 1ns political capacity are Acts of 
State (e). Subsequent ratification is equivalent to previous 
authority and will render acts, otherwise unauthorised, Acts 
of State (/ ). A British Court is not bound to accept the 

v H 8e Z el %y of8ta t?f 0> ' India ** CouneU V. Kamatchi Bom 
Sahaba, 4 W. E. 42 [P. C.J ; 7 M. I. A. 476. ■ 

(5) Jehangir v. Secretary of State, 6 Bom. L. E. 131. 

(c) Secretly of State, for India in Council v. Kamatchi Boucc 
Sahaba, supra ; Sardar Bhagioan Singh v. Secretary ,f State 'for 

flf R V,‘ A 'l 3 / ; - Salaman J- Secretary of State for India. [1906] 
l p I' ?cl ; , S ^ l 9 ra ” 1 v. Secretary of State for India in Council, 
7 P. E. 1867 (aanned 2 P. E. 1872) ; Secretary of State for India in 

6 R 5- ,1867 ; Bast India Company™. 
Syed Ally, 7 M. I. A. 555; jyaoob of Carnatic v. Bast India 
Company, 1 Yes. Junr. 371 ; 2 Yes. Junr. 56 ; Raja of Coorg v. Bast 
India Company, 29 Beav. 300; Beedrichund v. Mphinstorce, 1 Knapp 
P. G. 316 ; Bx parte B. F. Marais, [1902] A. C. toy*' . .1 ■■ , 

&V& 7 * f 8 f ate M r India, L. • E. 19 Eq. 509 ; 
West Rand Central Gold Mining Co. v. Rex, [190512 K. B. iot - 

mB* Y ’ SeCretary °f State for India, 18 W. E.’ 389’; 

(e) Inhabitants of Mahalingapore v. Anderson. 7 B. L -Eio • 
In re Maharaja Madhav Sing! 32 Cal. , ; 3- I. A. ‘ 23b (where 
a native ruler was deposed by an order of the Vieeroy in Council. 

■r if). Enron v. Denman, 2 Exch. Eep. 167 ; Secretary of State /k« 
India in Council v. Kamatchi Boyee Sahaba supra ,- Mir ZulufAK 
v. Yeshvadbai, 9 B. H. C. E. 314. ’ ■ ’ Ml 
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act of the governor of a foreign State as an Act of' State (a), 
but cannot question the validity of an act of a sovereign 
prince in his own State (6). 

U As between the sovereign and his subjects there can 
be no such thing as an Act of State.” Where the act com- 
plained of is professedly done under colour of leo-al title or 
under the sanction of municipal law, the jurisdiction of the 
civil courts cannot be taken away (c). So if one British 
subject destroys the property of another by the exnress 
command of the king, that command is no defence in an 
jaction of tort, “for courts of law are established for the 
| express purpose of limiting public authority in its conduct 
•towards individuals” Ul). And an Act of State cannot be 
pleaded where the plaintiff is an alien but resident in the 
king’s dominions (e). - 


(a) Bombay Banna Trading Corporation v. Mirza Mahomed- AU 
'/razee, 10 B. L. B. 345. 

(b) Samarendra Chandra Deb Barman Bara ThaTcur v. 

iZTrT } Z e 35 Cal. 777/ following 

Beet Ch uncle) Mamckya v. Raj Kumar Nabodeep C founder Deb 
Bur mono, 9 Cal. 535. 

(c) In re Ameer Khan, 6 B. L. R. 392 (where the arrest and deten- 

UI ? der , a * he Governor- General in Council 

T , ^ ^ f cts - °f State) ; Forester v. Secretary of State for 
tidia, 12 B. L. R. 120; 18 W. R. 349 (where the legality of the 
resumption of lands, previously held from the Government under a par- 

f 1U W7 Up0Q theall 7 e S ed determination of that tenure wal in 
question) ; Ellavya v Collector of Salem , 3 M. H. C: R. 59 (where 

the collectors power to determine any tenure and to- increase the rent 
aibitranly was questioned, and it. was decided that the lands could be 
resumed only on the breach of the condition attached to the ‘ holdino-Y - 
Jefoangtr v. Secretary of State for India in Council, supra (where 
defamatory statements made of an official in a Government resolution 
^ Wufd* 0 ,^ 6 not acts of State); Secretary of State v. Mari Bhanji, 
13 d - 273 (where a sum of money illegally extracted as import 
, 1 %°? ^ v ^covered) ;Fma Ragfoava v. Secretary of State for 
India m Council, 7 Mad. 466 (where a suit for damages by a municipal 
:<~dor for wrongful removal from office against t! Government was 

: Se i^ w^ZXfth ra V ‘ Tt f m i ee > 2 M - L A. 37 (where 
the ffidi^idiml w d a/ ml at dm ■ and was consequently an act of 

India R Ufs ® w } 5 S % ar f & %h v. Secretary of State for 

MZffM t'j * * l8 ^ 6 n ; . but , s ee Siohn Chandra De t v. Secretary of 
State for -India 1 Cal. n (where the refusal of excise authorities 

the™?* 1Ce ? C iJ * or , sho Pf and j- 0 return the deposits made in respect 

thereof was held to be acts of State). 1 

(d) Walker v. Baird, [1892] App. Cas. 491.. • 

(e) Johnstone v. Pedlar [ 1921 J W. JS T . 229 [ H. L. j 
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Art. 8. — General 

Officers. 

. * r ■■ * • 

(1) No action lies against a judge of a superior 
court in respect of any act done by him in his 
judicial capacity, even though he actsoppres^ 
sively, m aliciously^ an fficnrmptlg. (a). ' • - “ 

' (2) No action lies against a judge of an in* 
ferior court in 




ts iur 

SMS 


(3) A judge of an inferior court is liable for 
anything he does in his judicial capacity 



he had not i 




(4) In India no action lies against a judicial 
officer for any act done, or ordered to be done, 
by him in the discharge of his judicial functions, 
whether or not within the limits of his jurisdic- 
tion, provided that he, at the tim e, in good faith . 
ip.Ycd himself to have jurisdiction, to, do or 

"TTWl . •fc — « a 

o rder the act complained of ; nor against the 
officer of .any court or other person bound to 
execute the lawful warrants or orders of any 
such judicial officer for the execution of any 
warrant or order which he would be bound to 
execute if within the jurisdiction of the person 
issuing the same ( d ). 

The Supreme Court of Judicature (including the Court 
of Appeal and all the divisions of* the High Court of Justice) 
is a superior court, as also are Assize Courts. / ■ * 


(a) Scott v. Stansfield , L. K. 3 Ex. 2-20 ; Anderson v. Gorrie, 
[1895] 1 Q B. 668 [C. A]. 

(b) Boswell v. Imjoey, 1 B. & C. 163, 169 ; Jloulden v. Sn\ 

14 Q B. 841. 

(c) Colder v. HalJcet , 3 Moo. P, C. 28. 

Act XVIII of 1850, s. 1. 


,%4t 


OF THE NATURE OF A TOUT. 
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Illustrations. 


Liferior courts include county courts, the. mayor’s court 

quarter sessions, petty sessions, and the court of a revising 
barrister, , ° 

‘ wil1 , fee o^erved that the protection given to Judges 

Xw m?r . el J a - t , hey do as when they 

sentence convicted criminals to imprisonment, but also in 

manycases what they d 0 unlawfully, as if a Judge sentences 
an innocent person tq imprisonment, 

Tl1 V“ Tf i n °t 1 ?°f 1 tbe rule now under consideration a 
Judge T ould be liable to an action for assault or 'false 
imprisonment -if- he ordered the arrest of or sentenced to 
l2TT f innocent person. So too, Judges cannot be 

fas*, worils 1,j 

- J? f HijSf Zz] titfrJH tz 

Su l ‘ te T »'.»>%• c* »» 

,J, W, , e protection only extends to acts done bv him 
Within his jurisdiction. But if he exceeds his iurisdict or? 

■? * **»»» f » » offence eve "S be 

iZzsZzzii* ftvtrr *• >*» 

m w T bieh P ”pS e °S £» ‘‘“it ‘° *“ “*» 

tion If on ti,. f. t before him he would have jnrisdic- 
judidal officef ha? biri^' t ?ey f e . brought before him a 

w, Vsr i rESA'i'S r ,° ihmsh 

not protected T?h° Wn tha<5 16 , * ad n0 jurisdiction, he is 
none P St Ihuttint hT UmeS l ari il dic i ion when ™ fact he has 

ignorance of the law heis hable for Ctf? ’ T t y , reaSOn of his 
excess of his jurisdiction (by. ^ f ^ t0rt 16 COmmits in 

T.obl> er c e aused U ?he e SbffTT C -° Urt - of and 

of finding bail, and the jury found tLf^TT* in def . ault 

his judicial powers and had not J 1 - * J*° T - 0VG1 ' st rained 

powers and bad acted m the administration of 

to inferior courts notof recordtsuch af? “ easui ' e of protection extends 

( " *' ■•’wStlS* r?i‘ at 
•JI/p'LXU * £££' JEf SfirFF? 

l>* ; Qmnn v. [»9o8] 2 Ir, 69 * ’ 9 ^]. A, C. 61 
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of 8 the °pla^ntiff arn^th mallcl0u ? 1 ^’ and *° the prejudice 

Appeal held fW d *7 P ? rversion of Justice, the Court of 
Appeal held that, nevertheless, no action lay. (a). 

causing lS e liW P to C LT^ Stra f te A fine ^ ? pe ^°n for ™t 

warrant in default of payment* -£ was hflTr n dlstre , ss 
summons itself showed he had , • ^ beM llable as the 

■>«S> 8S5*%55s5?^ Sss, r d r the 

grounds of public policy. “A contrary \JSl ^ 3 % 
produce great inconvenience by allowing every LsiZ Zf 
of whom there must be one in everv so/ 7" g - P ty 

action against the judge, and of the juiLe in his tuZn 7 

unsuccessful, suing the other iudo-e who htd * ’ ^ 

against him” ( c ). The scnno nf li,*” ho h a d pronounced 

S“ -* - »= * FtfttVSXl 

■f * . 

®/ T in £ gf-'g? b f” £*,« to be done 

(«nctio„r«'° I ” d,0, “ 1 “ d noi 

llas actfi d "'itln'n the limits of 

ooeE^ftnntV ^ protection is dbsolnte end no 
i question of good faith arises (e). 

.(«) Anderson v. Gorrie, [1895] 1 Q. B 668 [C. A.]. 

[b) I 3 Alev v. Fordliam. <51 L T c?r rni />„ • • 

another point, [1904] 2 K. B. 345. ’ T le case LS reported on 

v. 5 Maun S Myat Min 

R. iS - 7 i% V re^r f ^ f 5 *4 B. L. 

exercise of powers undm- the Bengal LIT ?f IS 1 obs ^tionin the 
a judicial act) ; Inhabitants of MahalinanrJ^ wa « jaid to not 
(where the act of the political agent was £ffi C al 
Bioiujhton, 9 Cal. 341 ; 9 r. A. 152 (where the $ f ▼. 

to he a police function under the 5 Lunatic -AsvW* , dl f 11 °* Purport 
Brojen&ra Kisho-re Boy, 36 Cal 42? 1-7 - Ao ^ ’ p^ ar ^' e V. 

warrant was held to be an exeeZcw J1 ® the lss »e of a search 
reversed on appeal, Clarice & v 7 Z , act Beett, J„ dissenting). 

it ™ P UKt*ildiof ** » «• 953 
was said to he a judicial duty, ^nd no aS^l/r^ / efusaI of bail 

co/tlofofT ce /- bu V°*^ «• v. u w! a a 7 r isiafce 

/ oog i v. farahnath Mvhhopadhyaya 7 B L R 

4 ‘ 
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Act VIII of 
1850. 
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(iii)jlf the judicial officer has acted beyond the limits oi 
/ hls jurisdiction, the protection is qualified, by tin 
proviso that the judicial officer, at the time of dome 
the act or ordering it to be done, believed l.inisell 

m good faith to have jurisdiction in the matter (a). 

Art. 9 .—General Immunity of Executive Officers, 

(1) An executive officer, such as a sheriff or 
gaoler or constable acting on a warrant valid on 

iurisdktinn l a Jl d f S f U t d by . a Pei ’ SOn wh0 haS 
jurisdiction, is absolutely protected for anythin^ 

he does m pursuance of the warrant ( b ). 

. , B “‘ ® warrant or order ol a court which 

Matter, & no protec- 
1 e ^° ^ ease constables, who 

wamnt e ota d jn^ SfcatUte f arresfcin S under a 

rf ju^dWoh n0tWlthStandinS “ y <lefec ‘ 

warrant of eommitrQent'Vhii’b j 1 obedience to a 

Should be imSonT in J • ected ,*¥ t,le Pontiff 

i 111 a cer ^ a111 gaol for seven davq 

fa' 

had acted in obedience to a warrant ’issuIdbyV court Such 


Council, 59 P. ,^g". F ]fjf jfjf.if' 11 f atc f°>' Tml ><> hi 

9C.W.N.495; tC.lY.it v. Seerefaiy of State, 


KaoX Mba ’ Rabrnmlh^f Xttff fount f./nt 

m&ar, 6 M. H. C. R 42 ,5 “ £! 1 f»thanimd naUamut/. 

Iyer v. Bajani Iyer, ,0 M L J 2 f 2 irSi 2 USi 

Ali Hussain, 0 T C cVe w' r 3 5 v. J/„Wd 

of duties and wilful a£ of^uthS will in t}w »x»*™ 

M. hTIk *S nK p a b 1 ™; of 

Vmayak v. Bai JM#* f »• <’■ *• . 

f vj JELenderson v. Prptfnn -> r n 

Bessey, T. Jones Eep. 214. ’ Q- * 0 . 362 (0, A,); v# 

(c) 'Clark V. Wood V •> TiV -rrr- 

739- ■’ ^-395; Wingate v. Waite, 6 M. A W. 

(I) See Art. 1 20. 
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h£ ^htft ti0 n n ° a x tion for false imprisonment lay against 

a “e’st P r °P er1 ^ ran f r°m the day of the 
arrest (August 24th), or from the day when he wa, ww? 

in prison (August 25th) (a). * as lod S ed 

of fc°* L £h S S is ,f 5Soluie 1 , .> r Protected if under a writ 
But the writ is no protection to him if he seizes the tnod^ 
to do that ’ Wnt doeS not authorise him 

ancfof ecutivlVutS T pr ° tected in the perform- 
ments (5). l/foTa^ act don/ W™"* r T^ 

duties, they are sought to be made liable, a dishonest intent 
to injure the plaint ff must be moved M wl ° * 1 ,, 

authorises the doing o t „ « t Sh i ti™ So*. 
to an individual, and executive nffioL? • f d T0 P g 
powers of a special and drastic nature tbed^e + ed W1 ? h 
strictly with the conditions imposed’ by the^tetute^he 
desires to rely on it as a justification for »nT <T \ h 
a magistrate failed to record his reasons bl ®°- Wh - ere 

hekHthat W&rrant !l nd f the Arm s Act (IX of 1878) Itwaf 

,ueuci .1 blTt“n &) ™ S Pn,tec “ ,mm th ‘ ■»»- 

Art. 10 Authorisation by Statute . 
fch/dmw nf the le ,? isl f tui ;® . Erects or authorises 

the doing of a particular thing, the dome of it 

cannot be wrongful and no action will Ire for anv 

tho H 1 ! acti T does lie for doing that which 

% e au “' if u 6e 

?£* : & • b "- “ ,y,i; 

( ?) ^(trasinJui \\ Imam, r Timn T t> , 

[rgiS] M. W. N 452 * * y ^ san Alliar x t 

(d) Clarke v Brojendra Kkkore Bov, 36 Cal 43* 

(c) Per Lord Blackbubit * Ceddf<t \r x> * j 
Beservoir, 3 Ann Cas a So act f Ml v - Proprietors of Bann 
0 pp. ca.b. 430, 455 , Hammersmith Bail Co. v. Brand. 


Art. 9.f 
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Explanation. 
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I (3) If the legislature merely permits a thing 
ffto be done if it can he done without causing 
1 1 injury, an action lies if it is done in such a 
■I manner as to cause injury {a). 

When the legislature expressly empowers a railway com- 
pany to make a railway on a particular site and 'to run 
trains upon it, no action lies against .the company for any 
nuisance caused by reason of the making of the railway on 
that site and the running of trains without negligence. 
Acts, of Parliament giving such powers usually ° contain 
provisions for compensating’ persons who suffer by reason 
of their lands being taken or injuriously affected by the 
exercise of the statutory powers, hut no action l<i&s 3 for 

^ hat the legislature has expressly authorised cannot be 
wrongful. 


There is, however, an implied obligation not to be negli- 
gent in carrying, out statutory powers and duties, and for 
breach of this obligation an action lies. 

By many Acts of Parliament and the Indian Legislature 
local authorities and other bodies are given general” powers 
to execute works, such as making sewerage works for their 
district, erecting hospitals for infectious diseases, and the 
like. These things may obviously be nuisances if done or 

SSf ®. nnsnitable places, but are not necessarily nuisances. 
Whether an Act is merely permissive, or is one which 
expressiy authorises the doing of a thing, whether.it be a 
nuisance or not, is a question of construction : but generally 
..when the thing to be done must necessarily cause Injury 
^someone, the Act wiH be construed as authorising J tie 
doing of. it m any case: if the thing to be done will not 
necessarily cause injury, but will only do so if done in 
certain places or in a certain way, the Act will be construed 

IP™" 6 r lj S ° l 0n S as the Powers conferred by 
aS ^ fl f ■ DOt , exceebe d ; the courts will not interfere with 
a bona fide exercise of discretion (6) ; but where such powers 

i 3in 4 sb^yB l ol l o rjof J K. gf g f mee ’ see Oarpenter 

Ch^lna M oZi° l it n vtt Um , Y ■ mi1 ’ 6 A.pp. Gas. ,93,. 

AW Co [r 9 , 4 f 3 K B 77? PP !1 C °‘ V ' L ° ndWl 

Mo/i/tari Mitnityjality, 17 CaL 329 474 ! Mom>l v - Chairman of 




AIT T E 0 EI& AT 1 0 >t BY STATUTE, 29 

are exceeded or exercised in a capricious or oppressive man- Art. 10. 

ner, an action is maintainable ( a ). When the legislature 

authorises an interference with private property, such 
authority ought to be exercised strictly and exclusively for " 
the purposes and objects for which it was given, and unless 
it can be shown that .interference is necessary for the 
furtherance of those objects, it will not be permitted ( b ). 

An enactment such as a Municipal Act, which trenches on 
the private rights of individuals, must be carefully construed 
without either unwarrantable severity on the one hand or 
# un justifiable lenity on the other (c) ; and when the primary 
sense of the language does not justify a construction 
in favour of an interference with private rights, the court 
cannot attempt to strain the interpretation ( d ). Where the 
protection of a statute is invoked, a nominal compliance with 
its provisions is not sufficient, but the procedure laid down in 
it must have been strictly followed and the forms prescribed 
by it rigidly complied with (e). Where thei^e is a deliberate 
contravention of the statutory requirements, such conduct 
has no relation to the “execution of the Act” and cannot 
command statutory protection (-/). In the absence of express 
authorisation statutory powers will not enable persons to 
cause, or continue a nuisance (g), and if a breach of statutory 


(a) Brindavan Chandra Bai v. Chairman of the Municipal 
Commissioners of Serampore, 19 W, E. 309 ; Sunday Lai v. Bail He, 
24 W. E, 287; Manumayya v. Boupell, 8 Mad. 64 ; Halidas v. 
Municipality of Dhandhuka, 6 Bom. 686 ; Nagar Valad Narsi v. 
Municipality . of DhanduJca, 1 2 Bom. 490 ; Gaehw ir Sarcar of 
Baroda v. Gandhi Kachrahlud , 27 Bom 344 ; 30 I. A. 60 f Biddulph 
v. St, Georges Vestry , 33 L. J. Oil. 417 ; Gopal Sahai v. Bell , 13 
P. R. 1909 ; 31 P. L. E. 1909 ; I I. C 431 ; Duke of Bedford v. 
Dawson, 20 L. E. Eq. Ca. 35S. : 

(h) Ollivant v. Bahimtulla Nur Mahomed, supra. 

(0) Bamdularay v. Chliindware Municipality , 6 N. L. E. 53. 

(d) Queen- Empress v. Marital , 14 Bom. 180, 

(e) CJiabildas Lallubhai v. Municipal Commissioners of Bombay, 
8 B. H. C. E. 85 ; Sinclair v. Broughton , supra ; Ashburner y. 
Keshab Valad Tuhu JPatU, 4 B. H. C. E. (A. C. J.) 150 ; Luchmeswar 
Singh v. Chairman <f DuMianga Municipality, 18 Cal. 99 ; 17 I. A. 
90 ; Bameswar Singh v. Secretary of State, 34 Cal. 470 ; Clarice v. 
Brojendra Kishore Boy, supra ; British India Steam Navigation 
Co, v. Secretary of State for India in Council, 38 Cal. 230. 


if) Banehordas Moorgrji v. Municipal Commissioners of 
Bombay, 25 Bom. 387. 

(g) Bajmohun Basu and Another v. East India Bail, Co- , 10 
B. L. E, 241 [P. C.] 1 Jafir Sahib v. Kadir Bahiman, 12 Bom. 1 634. 
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Illustration? 


injury, an action for damages doos 


duty results in an 
lie (a). 

nn Z h l~ g ° f the trains 1 u P on a railway constructed 
wS til 0 ?; rr s ’ ? ause f ” 01se > vibratioi b and smoke, 

which depreciated the value of the plaintiffs property. It 

,' a ? held that as the Act had authorised the runpino- of the 

trams, and as the damage complained of was a necessary 

result, no action would lie at common law (b). caS 

now be doubted,” says Lord Himbuby (c), “that a railway 

company constituted for the purpose of oZvinT na L t 7 

or goods, or cattle, are protected! the use of i’, P assen o er ‘ s > 

with which Parliament iS en rusted theL th f. f "P ctlons ‘ 
they make nf s “ r Bnu “scea tnem, if the use 

„ , , * lose functions necessarily involves the 

creation of what would otherwise be a nuisaLe at common 

lav. A railway company, authorised bv o+ n t„ + co , mmon 

locomotives on their line set fire to the nlafnHff i T & 

tion by sparks emitted from a locomotive TW 1 P l j 

every precaution at that time known S prevent Le t "“f 
had been guilty of no ne»li™ n , 0 ' P eveut sparks, and 

their sf-etnter .J ii P e => I „ 1 o ence ’ so they were protected bv 
, ' statutory authority from liability iWi Tf +u , ® °.y 

liad express powers to run locomotives +r> n * they had not 

been liable at common ll ? 1 * ley would have 

negligence in the use of the IneLL tbou "b there was no 

case where sparks set fire to di'llim! ” * n a ^ a t er 

by the railway company on an cb PP ln g s negligently left 
spread thence on to the Z°L£’ and tIle fil ' e 

crops, it was held that the company!! r'fiZ fire to his 
negligence (f). ^ ^ was ^ ia ble, by reason of 

discharge itsel^^thTplaSff’s 11 ^!!, 411 ® g in wafc er to 
was thought not to haveexercised ti! the railwa 7 company 
the Indian Railway Act and wa<? 7 ?? W 1 e . r ® con ^ err ed by 

g ““ w . rn,„ l : rd 

ofBombc^AL C °™ , ! is * io,le, ' s and the MmiicU 
Of Calcutta V. Anderson, xo Cal 4! 54 * Cor P°ration of the Town 

W Htjnersmth, etc. Rail Co\r Gr ,,,. rl T p . __ T 
fc) London cmd Bruihton Ball Cn ^ b- R. 4 H. I. jy T _ 

Lfv 7 v * ” App. Cas. 45. 

East Indian Bail. Co. , 4 B . L. R r ’ 3 H ' & 6 79 ! y. 

(e) Jones v. Feslinq Bail. Co r n 
(/> v. London and <? b tj?' 3 0* b- 733- 

14. See 77, r Cky of Montreal TwZe Co > b E. 6 C P 

(?) fete, Sarcar of Barodl 4 ^ # V?? M ' L - T. 36 P. C 
b. R. 357 ; on appeal. 5 Bom. L. R. ^ ancl ^ Kachrabhm, 2 Bom, 
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kept it open for a considerable time, so that heavy damage 
was caused to the plaintiff’s house on account of subsidence 
the municipality was held liable for negligence (a) When 
one of the roads in Calcutta was allowed to be opened for 
laying a pipe for carrying surplus water from a tank, and a 
contractor was employed for it by Government, the neces- 
sary licence for breaking open the road being granted by 
the corporation, but the road being left unfenced and 
insufficiently lighted at night, the plaintiff was injured 
while driving along after dark, the corporation were held 
liable, though the necessary permission to open the road 
was granted to another person ( b ). When a manhole was 
opened tor the purpose of inserting a flushing door in a 
sewer and the plaintiff’s daughter fell into it and died it 
was held that the Municipal Act imposed on the commis- 
sionei the statutory duty of having <£ all places, where the 
street is opened fenced and guarded,” and his default in 
taking this precaution made him liable in damages for the 
consequences of liis negligence (c). 

The Metropolitan Asylum District Board were autho- 
rised. to purchase land and erect buildings to be used as 
hospitals. But the Act did not imperatively order these 
things to be done. The Board erected a small-pox hospital 
which was, in point of fact, a nuisance to owners of neioB- 
bouring lands. On these facts it was held that the Board 
could not set up the statute as a defence \d). The Act 
was construed as meaning that a small-pox hospital mio-ht 
be built and maintained if it could be done without creating 
a nuisance, whereas the Railway Acts are construed to 
authorise the construction of the railway, whether a nuisance 
is created or not. 

When the defendant caused nuisance to the plaintiff - 
by building a privy within a small distance of the plaintiff’s 
house, and pleaded that it was so built under the orders of 
the municipality under s. 36 of Act VI of 1873, it was held 
that the terms of the section were not imperative, but only 


Art. 10.= 


(«■) Bithaldas v. Municipal Com missioners of Bombay, 4 Bom. 
L. R. 914. 

(5) Corporation of the town of Calcutta v. Anderson, supra. 

(c) Narayen J s th'a v. Municipal Commissioners and the Municipal 
Corporation of Bombay, 16 Bom. 254. 

(d) Metropolitan Asylum Distiet v. Mill, 6 App. Cas. 193. 

. . As to the evidence necessary to sustain a quia timet action for an 
injunction to prohibit a proposed small-pox hospital, see Att.- Gen, v. 
Manchester Corporation, [1893] 2 Cli. 87. 


# 
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Art. 10. permissive, that the municipality had no authority to make 
- — •- . such orders in disregard of the plaintiff’s rights, and that the 

plaintiff was entitled to an injunction (a). Similarly when 
a railway company built workshops so situated as to’ cause 
a nuisance to the neighbour, it was held it could .not do 
so ( 5 ). 


lucurring 

risk. 


Art. 11. — Volenti non fit injuria. 


A person who consents to damage being done 
cannot bring an action in respect thereof. 


(1) The application of this rule to cases where there is 
express consent is simple. A man who gives another per- 
mission to trespass on his land, or to touch his person 
cannot afterwards bring an action for such trespass. Thus 

leave and licence ’ is always a good defence to any 
action for tort. But of course anything done in excess 
of the _ leave and licence may be the subject of an action ; 
as, for instance, if I give a man permission to walk on my 
land, doing no damage, and he does damage. J 

(2) The rule, however, is more difficult to apply in eases 
where the_ person damaged has not definitely consented to 
the particular act or omission causing the damage, but has 
voluntarily accepted the risk of damage being done by some 
act or omission of another. It has been held that if a 
person trespasses on land in defiance of a warning that 
jjhere is danger in so doing (in the particular case the 
danger was from spring guns), he cannot bring an action' 
for damage resulting from that danger (c). And the rule has 
even been extended to apply to cases where a person has 
accepted the risk of dangers or inconveniences accompanyin-o* 
his employment such as those arising* from the dtan°*erons 
condition of the place where he works (</), or from the 
obstinacy or unkmdness of employers (e). This applica- 

(&) Sayad Jajin Sahib v. Sayad Badir Bahiman, 12 Bom. 634. 

(*)•%' Molmn Bose v. Bast India Bail. Co., 10 B L R 

241 [P. C.J. • 

(e) Ilott v. Willces, 3 B. & A. 304. See also Lygo v. Newbold, 

O sUX* *s02* 


(d) Thomas v. Quartermaine, 18 Q. B. D. 685. 

lend x. Weardale Coal and Cole Co., [19 r S ] A. C. 67 ; 
.Johnston, [1916] 2 Ir, R. 144 affirmed r ior7l 2 Tr R. 


(«,) Herd 
Burns y 
137 [C. A.] 
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tion of the rule will be better appreciated later, and is 
fully dealt with in connection with the law of negligence (a). 

(3) And a person is not disentitled to recover merely 

because he knows of the existence of danger and takes the 
risk of incurring it. The amount of the danger and the 
risks, and all the circumstances must be taken into account. 
So where the defendants made a trench in the only outlet 
from a mews and left only a narrow passage on which they 
heaped rubbish, and the defendant led his horse out of the 
mews over the , rubbish, and it fell into the trench and was 
killed, it was held to be properly left to the jury whether or 
not the cabman had persisted contrary to express warning 
in running upon a great and obvious danger. And the 
jury having found for the plaintiff, he was entitled to 
judgment ( b ). < 

(4) Acquiescence, express or implied, in the wrong, takes 
away the right of action (c). For instance, where after a 
decree for possession of a cotton press, the defendant 
continued to be in possession and worked the same with the 
plaintiff’s consent, and fire broke out and much damage was 
caused, it was held that the maxim applied to the case and 
the defendant was not liable in damages, no negligence 
having been proved against him ( d ). Again, where the 
defendant erected a privy on the plaintiff’s land and con- 
tinued to use it to the plaintiff’s knowledge for seven* years, 

(a) See post Art. 88. 

(h) Clayards v. Dethick f 12 Q. R. 439. See the observations of 
BaA.itWELL, L. J., on this case in Lax v. Darlington Corporation , 5 
Ex. D. 28, 35. 

(e) Jamsetji Burjorji Bahadurji v. JEbraldm Yydina , T3 Bom. 
183 ; see also Madam Gopal Mukherji and Others v. Nilmani Banerji 
and Others , ri W. R. 304 ; Safru and Another v. Fatteh and Others , 
15 W. R. 505; Bliairo Datta v. Lekhrani Koer , 16 W. R. 123 (which 
are all cases of direct acquiescence) ; Beni Madhah Das v. Ram Lai 
Bokh, 10W. R. 316 ; Sira Lai Koer w B armessur Koer and Others , 
15 W. R. 401 ; Shibdas Banerji v. Banian Das Mukharji and Others , 
1 5 W. R. 36c ; Gopi Chand v. Liakat Sossein, 25 W. R. 2 1 1 ; Nicoll 
v. Tar ini Charan Basic , 23 W. R. 298 (which are cases of indirect 
acquiescence). See also Nil Kant Sahai v. Jajn Sahu, 20 W. R. 328 ; 
Beni Madhah Banerji v. Lai Krishna Mukherji, 12 W. R, 495 ; 
Kedarnath Nag v. Khettro Bal Shibratna, 6 Cal. 34 ; Naina Misra v. 
Bupriram, 9 Cal. 6 09 ; Dattatreya Baygjipati v, Shridhar Narayan- 
pai, 17 Bom. 736 ; Yeshwadabai and GopiJcahai v. Bamachandra 
Tukaram , 18 Bom. 66 ; but see contra , Bani Barna v. Jan Mahomed , 
11 W. R. 574; Krishna Kishore Neogi v. Mir Mahomed Ali, 3 C. W. 

N. 255- 

(.d) Jamsetii Burjorji Bahadurji v, Ebrahim Yydina, supra, 

5 


Art. 11. 


♦ 


Acquiescence. 


% 
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Ait'Tk the court presumed the plaintiff’s consent to its erection 
and refused to allow a suit for its demolition (a). 


Art. 12. — To what Extent Civil Remedy inter- 
fered icith where the unauthorised Act or 
Omission constitutes a Felony. 

(1) Where any unauthorised act or omission 
is, or gives rise to consequences which make it, 
a felony, and it also violates a private right, 
or causes private and peculiar damage - to an 
individual, the latter has a good cause of action. 

(2) But ( semble ) the policy of the law will 
not allow the person injured to seek civil redress, 
if he has failed in his duty of bringing, or endea- 
vouring to bring, the felon to justice (5). 

(3) Where the offender has been brought to 
justice at the instance of some third person 
injured by. a similar offence, or where prosecu- 
tion -is impossible by reason of the death of the 
offender, or a reasonable excuse is shown for his 
not having been prosecuted, the action will not 


(4). In India, an injured person can maintain 
an action for damages for a wrongful act, even 
though it amounts to an offence, without in the 
first instance instituting criminal proceedings 
against the offender (d). 


an^Othws i^W^J ^ 66 * ^ ° thers v ‘ Banerji 

(l) Smith v. Selwyn, [1914] 3 K. B 98. 

Bail 2 C £tj^{x°S 1 & 91 * 1 2 L R - 442 : C00namWl1 V - Sarl> ° 

^ u 2 )a Beiea v. Ham Kumar Sandy al, 2 Hav. is * & 7mm n 

v. Karnal ^almohar 6 Cl' y‘ E 'p ! Srinat .f Mukherji 

uddin, 1 8 W. R 27 • ’vhJmlz Cha *tanno Paramamh v, Zemir- 

v. Mahcmad mL» * 1 T, ' Na 3 a M a > 3 Mad - 6 J M <hd Kadiv 
uanamaa Mera, 4 Mad. 410 ; Adamson v. Arummjmn 9 Mad. 
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N..B — Remember tlie rule does not apply — 

1 . To misdemeanors. 

2 . Where there is no duty on i the part of the plaintiff to 

prosecute , as where he is not the person injured by the 
felony (a). J 

3 . Where the felony was not committed by the defendant 
but by some third person ( b ). * 

It is expressly provided by the Fatal Accidents Acts 
(see post , Article 33 ), that actions for damages brought in 
respect of the death *of any person under those Acts shall be 
maintainable^ “although the death shall have been caused 
under such circumstances as amount in law to felony.” 

( 1 ) Where, in an action for seduction of the plaintiff’s 
daughter,^ a paragraph of the claim alleged that the defen- 
dant administered noxious drugs to the daughter for the 
purpose of procuring abortion ; it was held, that the para- 
graph could not be struck out as disclosing a felony for 
which the defendant ought to have been prosecuted, 
inasmuch^ as' the plaintiff was not the person upon whom 
the felonious act was committed, and had no duty to 
prosecute (c). 

(2) So, where A. has stolen goods, and B. has innocently 
bought them from A,, the owner may bring an action of 
trover against B., although no steps have been taken to 
bring A. to justice, for B. is not guilty of felony (, d K 

( 3 ) Where in a suit for the recovery of certain fees unlaw- 
fully collected by the defendant’s agent (which act was an 
offence under s. 165 of the Local Boards Act), the defendant 
pleaded the bar of the English rule of “the merger of 
trespass in felony,” it was held that the defendant was not 

guilty of the alleged offence and consequently the English 
rule could not apply (e). 


463 ; Keshahiath Bhattacharya v. Manimddin Sarcar, 13 C. W. N, 
501 ; 4 I. C. 523. See C. P. Code (Act V of 1908), s. 1 f. 

fa) Appleby v. Franklin, 17 Q. B. D, 93. 

(b) White v. Spettigue , 13 M. & W. 603 ; Taluk Boar tL of Kmu 
dapur v. Laxmi 2 s ar ay ana, 31 Mad. 54. 

(c) Appleby jiFanMm, 17 Q B. D. 93 and see also Osborn v. 
Gillett, L. R. 8 Ex. 88. 

{d) White v.. Spettigue, 13 M & W. 603. 

(e) Taluk Board of Fundapur v, Lax nil Fardydniti supmn 


Art. 12. 


Death caused 
by felonv. 


Illustrations. 



CHAPTER II. 

BREACH OF STATUTORY DUTIES. 


Art. 13. — Breach of Duty created for Benefit 
of Individuals. 


(1) When a statute creates a new duty for the 
benefit of an individual or a class, and does 
not provide any special remedy, an action for 
damages lies for breach of the duty (a). 

(2) If the statute provides a special remedy, 
the party injured cannot bring an action for 
damages (b), but he may have an injunction 
unless the statute expressly excludes that 
remedy ( c ). 


00 Wolverhampton New Waterworks Co.x.Sawhesford, 28 L. J. 
t- P. 242 ; IF Jdttaker v. L. C. C. [1915] 2 K. B. 676 ; JPonmimwmi 
J-evar x. Collector of Madura, 3 M. H. C. R. 35 (following Ferguson 
x.Kni-nmel. g Cl. & Pin. 251: "'where a statute imposes a duty, it 
without express words gives an action for the failing to perform ' the 
duty and for wrongfully performing it”) ; Corporation of the Town 
of Calcutta x. Anderson, supra : Bromley v. &. I. JP. Hallway, 24 
Bom. 1 ; Dullabkji x. G. I. P. Bailway, 34 Bom. 427. 

‘(A) Bum Chine? Bhadra and Others v. Collector of -lessor c and 
Others, 3 W. R. 131 ; Minto x. Kali Char an Das , 8 W. E. 327 
(where compensation for land acquired for public purposes was held to 
! le r?7 de ? t h e „ L ™^ Acquisition Act not by separate suit for 
damages) Collector of Patna v. Bamnath Tagore and Others, 7 W. 
K 191 (where claims under Bengal Regulation VI of 1819 were held 
to be cognisable only m the maimer provided by it and not enforceable 

Steve ™ PeacoeJce, 11 Q. B 31 and 
Doe d. the Bishop of Rochester v. Bridges, 1 B. & A, 847) • Bam 
chandra v. Secretary of State, 12 Mad. 105 ; Suhramanva Asari v 

L. J. 557 (where the judgZe^flXJt 
(imter was held to be conclusive under tlie Forest Act • but 

^ aS v - HaJcna Santal 16 Cal. 159 (where it 

would he f u com Pensation_ for wrongful seizure of cattl^ 

woum im m a civil court the provisions of Act I of 187 r heino- no 

(English and Indian),’^! ^ ^ W ° rkmeil ’ S Compensation Acts 
Frit ^Kar, ® <W *’ 1 Ch ' 8 94 - 
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Under many Acts of Parliament and of tlie Indian 
Legislature, local authorities and other public bodies have 
imposed on' them duties for the benefit of . the public, 
generally, and a breach of the duty, though it, may affect, 
au individual specially, is liable to affect the public at 
large, or all the persons in a district. Such duties are 
those which are imposed on sanitary authorities to provide 
proper systems of sewers, and on gas and water companies 
to provide gas and water sufficient in quantity and quality. 
If an individual suffers by breach of these duties, he cannot 
generally resort to an action, but must proceed by man- 
damus, indictment, or such other remedy as may be 
available. 

It is different,- however, where the duty is imposed for 
the benefit of an individual or a limited class of persons ; in 
such cases a breach of the duty is a wrong to the individual 
or to each member of the class for whose benefit the duty is 
created and a breach of that duty is a tort for which an 
action for damages will lie, unless the legislature has pro- 
vided some other remedy, such as a penalty. If a special, 
remedy is provided, that impliedly excludes the remedy by 
action for damages. But it does not even impliedly exclude 
the remedy by injunction. • Instead of taking the special 
remedy provided by the statute, the person injured, may 
claim an injunction to restrain threatened breaches of the 
duty, unless that remedy is expressly excluded by the 
statute. 

In every case, however, it is a question of construction of 
the statute by which the duty is created. A statute may 
give a remedy by action for breach of a public duty, or 
may create a private duty and yet say that there shall be 
no remedy for its breach. - * 

( 1 ) Under the British Columbia Crown Procedure Act, it 
is the duty of the provincial secretary to submit to tlid 
lieutenant-governor a Petition of Eight left with him for 
that purpose. His definite refusal to do so gave the 
petitioner a cause of action for damages (a). 

( 2 ) If an employer is guilty of a breach of a provision in 
the Factory Acts, by which he is required to fence dangerous 
machinery, a workman who is injured in consequence 
thereof, has a cause of action against the employer for such 
breach ( b ' 

(a) Fulton v. Norton, [1908] A. C. 451 [P, C.]. 

(b) Groves v. Lord Whnborne, [1898] 2 Q. B. 402, [C. A.]. 


Art. 13, 

Explanation. 


Illustrations 
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Art. 13. 


Illustrations. 


(3) Where the door of a railway carriage was left open, 
it amounted to negligence on the part of the company, for 
the consequences of which they were liable to the pas- 
sengers (a). 


Art. 14 — Breach of But// created for Benefit of 
Buhlic. 


When a statute creates a duty for the benefit 
of _ the public, the possibility or otherwise of a 
private right of action for the -breach of such 
duty must depend on the scope and language of 
the statute taken as a whole {h), and the pro- 
vision of a specific remedy for the breach of 
duties created by the Act is generally held to 
exclude other remedies (c) and the injury in 
respect of which action is brought must be of 
the same kind as that which the statute was 
intended to prevent (d). 

A sanitary authority in London failed to perform the 
duty imposed upon them by s. 29 of the Public Health 
(liondon Act, 1891, of removing street refuse (includino' 
snow) from the streets. The plaintiff suffered injuries by 
a fall caused by snow which the sanitary authority had 
neglected to remove. It was held that he had no cause of 
action ( e ). 

In an action by the owners of property in Glasgow for 
damages in respect of the flooding of their cellars with the 
sewege owing to regurgitation of one of the defender’s main 
sewers due to heavy rainfall, it was held that the defenders 
were under a statutory obligation, under the Glasgow Police 


r p p Vf° mU S v G-. I P, Hallway 24 Bom. I ,- DullalJiji v G. 
1 . P. Hallway 34 Bom. 427. 

(4 Dawson v. Bingley U D. C., [1911] 2 K. B. 149. 

Z: Oswaldtwislle Urban Council, [1898] A. C 
387 ;tf- Heaths Garage Ld. v. Hodges, [1916] 2 K. B. 370. 

(<0 Gons v. Scott, L. R. 9 Ex. 125. 

B ^ ^'indcrs v. miborn District Hoard of Works, [1895] I Q- 
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Act, 1866 , to provide a suitable and efficient drainage system 
and were liable as for default for tie resulting drainage (a). 

In * Secretary of State for India in Council v. Muthu- 
veerama Reddi (b), it was held that a person bound by reason 
of his tenure to keep a tank in repair was not liable to- an 
action by individuals injured by his failure to do so. 
“Because the Zamindars are .under an obligation to pre- 
serve and repair these tanks as a part of the publie duty 
undertaken by the Government, they cannot be held liable 
for damage caused by the accidental destruction of one of 
those tanks.” The -Zamindar’s position is further likened 
to that of a person or corporation On whom statutory 
powers are conferred and statutory duties imposed. 


Art. 15 . — Highway Authorities not Liable J or 
Lonfeasanee. 

A highway authority is not liable for damages 
resulting from mere nonfeasance, i.e., for mere 
neglect to perform its statutory duty of repair- 
ing the highway : but is liable for damage resul- 
ting from misfeasance, i.e., for doing something 
which creates a nuisance in the highway (<?). 

Before the present highway authorities were created 
by Act of Parliament, the rule was established that a 
surveyor of highways was not liable for not repairing a 
highway, the proper remedy being indictment of the inhabi- 
tants (d). And many recent cases have shown that the 
same rule is applied to the statutory bodies to whom the 
duty of repairing highways has been transferred by statute, 
unless there is anything in the statute to show an intention 

(a) St. George Co-operative Society v. Glasgow) Corpn., 58 Sc. 
1 . R. 568. See also Boynton v. Ancholme Drainage and Navigation 
Commissioners, 90 L. J. K. B. 75. 

(]j) 34 Mad. 82. 

(e) Cowley v. Newmarket Local Board, [1892] A. C. 345 ; 
Papworth v. Battersea Council, [1914] 2 W. B. 89 ; Municipal 
Council of Yizagapatam v. William Foster, 41 Mad. 538. 

(d) Russell y. Men of Devon, 2 T. R, 667. 


Art. 14. 


Explanation. 



Art. 15. 


Misfeasance. 


Highway and 

sanitary 

authority. 
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to make them liable for nonfeasance (a). The rule applies 
also to bridges which are highways (6), but does not apply 
to drainage works carried out by local bodies for their con- 
venience, which they are bound to maintain in a proper 
state of repair so as not to be a nuisance to the neighbouring 
owners (c). 

No action can be brought against a highway authority 
for damage which is a necessary consequence of the due 
and careful exercise of the power to tar the surface of the 
road with a view to mitigating nuisance from dust, but 
although it may in certain circumstances be a necessary 
result of such tarring, that the road water becomes at 
times dangerously charged with tar acids, it is the duty 
of the highway authority to prevent water so charged 
from doing damage after it leaves the road i.e. by de- 
stroying watercress in beds adjoining the highway (cl). When 
a highway authority creates an artificial work in a high- 
way, they will be liable if that work is a nuisance and 
causes damage to an individual, for the creation of a nuisance 
is misfeasance. And ' they may also be liable if by their 
negligence they allow it to get out of repair so as to become 
a nuisance, for that is not mere non-repair of the highway. 
They actively cause a nuisance by putting the thing there, 
if the thing gets out of repair so as to he a nuisance (e). 

Sometimes the same local body is both highway autho- 
rity and sanitary authority, and in their capacity of 
sanitary authority they may put in the highway a manhole 
or grating for sewers. If this thing gets out of repair by 
reason of their negligence (but not" otherwise), they are 
liable (/). But if it becomes a nuisance by reason of the 

(a) Municipality of Pictou v. Qeldert, [1893] A. C. 524 [P. O.j ; 
Gibraltar Sanitary Commissioners v. Orjiht, 15 App. Gas. 400 [P. G.j 
Sydney Municipal Council v. Bourl'e, [1895] A. C. 433 : Achratlal 
v. Ahmedalad Municipality, 28 Bom 340. 

(b) Bussell v. Men of (Devon, supra ; M’Kinnon v. Benson, 8 
Ex. 319 ; Davis v. Bromley Corporation, [1908] t K. B. 170. 

(«) Dkolka Town Municipality v. Desaibhai Kali decs, 38 
Bom. 116. 

(d) Dell v. Chesham Urban Council, [1921] 3 K. B. 427. 

(e) Borough of Bathurst v. Macpherson, 4 App. Cas. 256 [P. C.l ; 

Lambert v. Lowestoft Corporation, [1901] 1 K. B. 590 ; The Corporal 
tion of the Town of Calcutta y. Anderson, 10 Cal. 445; Narayan v. 
The Municipal Commissioner and Corporation of Bombay, 16 Born! 
254 ; Bajericlralal ManicMal v. The Surat City Municipality 33 
Bom. 393. a i j, ™ 

(r) See ante. Art. 11, 
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surface of the roadway getting worn down round it, whilst Art. 15. 

the thing itself is not out of repair, they are not liable. Hot 

as highway authority, for their only breach of duty is not 
repairing: and not as sanitary authority, for the thing they 
have put there is not out of repair, and they have been 
guilty of no negligence (a). 

(1) A highway authority removed a fence which their Illustrations, 
predecessors had erected to protect the public from a 
dangerous ditch. A man driving along the road drove into 

. e drowned. Removing the fence was 

misfeasance, and the highway authority was liable (5). 

(2) An urban authority lawfully made a manhole in the 
street. The cover was properly made and in good order, 
but the surface of the road was allowed to wear down so 
that the cover projected, above the surface. The plaintiff’s 
horse stumbled over this, and was injured. The only 
breach of duty was not repairing the surface of the road, 
and this was nonfeasance, for which the council was not 
liable (c). 

(3) By the negligence of a person employed by the 
defendants, the highway authority of Canterbury, a heap 
of stones was left by the side of a road without a light. 

The plaintiff, driving by in the dark, was upset by it and 
injured. The negligence consisted in putting the heap of 
stones by the roadside, and this was misfeasance for which 
the defendants were liable (cl). 

(4) A local authority was under a statutory obligation to 
light the streets in its area. The nearest light to a dangerous 
arch was 70 feet away. A driver of a cart was killed 
in attempting to pass under the arch. The Court held that 
the place was inadequately lighted and the authority liable 
in damages to the widow on the ground that it has done 
negligently an act it was authorised by statute to do (e). 

(a) Thompson y. Brighton Corporation , Oliver v. Horsham Loral 
Board, [1894] 1 Q. B. 332. 

(5) Whyler v. Bingham Bural District Council , [1901] 1 Q. B 
'45 ; Parkinson v. West Biding of Yorkshire County Council, 66 Sol. 

Jo. 488. 

(c) Thompson v. Brighton Corporation, [1894] 1 Q. B. 45. 

(d) Foreman v. Canterbury Corporation, L. R. 6 Q. B. 214. 

0) Carpenter v. Finsbury Borough Council, [1920] 2 K. B. 195 
at p. 199, following G-eddis v. Bann Beservoir Proprietors, [18781 
App. Cas, 420. ^ u 4 

6 
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Art. 15. (a) Where the - plaintiff brought a suit against the 

Ahmedabad Municipality to recover damages sustained 
by him for injuries caused to his horse and carriage in 
consequence of the neglect of the municipality to repair 
the road, it was held that as the default leading to the 
damage was a mere nonfeasance, the suit must fail, for the 
statute did not impose upon the municipality a duty 
towards the plaintiff • which they negligently failed to 
perform (a). 

.(6) But where the carrying capacity of a municipal ditch 
was greatly reduced by the gradual accumulation of silt 
and rubbish in its bed, and the municipality did nothing to 
maintain it in proper order, so that the water unable to 
discharge itself burst into the plaintiff’s garden and caused 
damage, it was . held that the municipality were guilty of a 
clear- act of misfeasance, for which they were liable in 
•damages to the plaintiff (b). 


■ (e) Admit? al v. Ahmedabad Municipality, 28 Bom. 340. 

_ Q>) Rajewlmlal HanicMal x, Surat City Municipality, 33 
Bom. 393. 



CHAPTER Ilf. 

RELATION OF CONTRACT AND TORT. 


Art. 16 .— Distinction between Actions for Tori 
and for Breach of Contract . 

(1) If the cause of complaint is for breach of 
a contractual duty (that is to say, is for an act 
or omission which would not give rise to any 
cause of action without proof of a contract), the 
action is one of contract. 

(2) But if the relation of the plaintiff and the 
defendant be such that a duty arises from the 
relationship, irrespective of contract, for a breach 
of that duty the remedy is an action of tort (a). 

Formerly a plaintiff liacl to be careful' to-frame bis 'action 
either in tort or in contract, and the rule then was that if 
the act or omission complained of was both a breach of 
duty arising apart from contract, and a breach of contract, 
the plaintiff might sue in contract or tort (F). But now the 
courts do not regard the form of pleading so f much as the 
real nature of the action. The distinction befj¥$|>$. fort and 
contract is chiefly of importance upon the question of the 
amount of costs recoverable (e). "The rule " is' that where 
the wrong is in substance tort, the iplaintiif cannot merely 
•by suing; in contract entitle himself do - a larger’. meaifjreypf 
damages QI). . ./A .''"A. "V' ‘ r 

’ - {«.) Sl' e tfelljjy. Mefrop'olitan "Rail. Co^ [ i 895} 1 944^6'; A.] 

fei-R. L. Smith, L.J.Jaf p. 047 ; MotJiu RaiigdijaRhettf^lS&^lreidiv/ 
of Slate for India m Council, 1 5 M. L. J . 226 ■ Sri Haja'k Bummadeva 
v. Putnam, 8 M. L. J. 185. ■ 

(/;)• Brown v. Boorman, ll Cl A F. !. 4. 

(<) See County Courts Act, 1888, s. 116, and County ’Courts Act, 

1903, s. 3. . ' 

(d) Chincry V. Vi all, 5 -H. & N. 293, 


Comment. 



Art. 16. 

Illustrations. 
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(1) A railway company owes to a passenger, irrespective 
ot any contract, a duty to take care. The taking of a 
ticket also constitutes a contract to carry. If fj 1P servants 
of the railway company are negligent, whether by acts of 
omission or by acts_of commission, the cause of action is in 
substance a tort, being a breach of a duty arising irrespective 
of contract, although in form the action might be framed as 
a breach of contract (a). 

(2) A person, who takes in a horse under a contract of 

J “ dertake . s noi to be negligent in 
A f t , be A orse - But as he is a bailee for reward, the 
same duty to take care arises irrespective of the contract 

of W fa C , r r r “are is in substance an action 

bailor and , u } all cases ox actions between 

onrr Tmm li b e f 3 lf out of the bailment at 

foi tort 1 hnt ^ S - V6S Hse to an actiou 

between ! l the dnty ar,ses out of a contract 

between the parties, and would not apart from such con- 

tract arise from the mere relationship of bailor and bailee 
a breach of the duty is properly the subiect nf „ +- b ' 

breach of contract (c). P 7 ^ ° f an actlon for 


:i.hi. 17. Privity not necessary where the 
Remedy is in Tort. 


When something done in pursuance of a 
contract between two persons gives rise to a 
relationship between one of them and a third 
person, such that the one owes a duty to the 
third person, irrespective of the contract, the 
third person cannot sue on the contract because 
he is not privy to it, but he can sue in tort for 

contract^ But "““J 5 irr fP ec ^e of the 
conti act. Hut the grounds and extent of lia- 


[18951 i T ti /l B ,?* fL i d and -Lincolnshire Rc 

i Q B. 9 44 [ C . a!] [ ' ]; U y V - Metropolitan Rail. Co , 


Rail. Co., 
[1895] 


(/>) Turner v. St alii brass, [1898] 1 Q. B. 56 [C. A. 1 . 
IbM't at p 59- per CoLuys. L, J, 
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"bility under a duty apart from contract are not Art - 17. 
clearly deducible from the recent cases (a). 

. (I] man employs a surgeon to attend bis wife or his Illustrations, 

infant son. . By reason of the surgeon’s negligence, the 
patient is. injured. There is a contract between the man 
who calls in the surgeon and the surgeon, but none between 
the surgeon and the patient. But irrespective of the con- 
tract, the surgeon owes a duty to take care by reason of the 
relationship of surgeon and patient. And for breach of this 
duty the patient can sue in tort (5). 

(2) A passenger by train lost his luggage by reason of 
the negligence of the company’s servants. The passenger's 
fare had been paid by his master. There was accordingly 
no contract between the passenger and the railway com- 
pany nevertheless the company were as bailees bound to 
take cafe of the passenger’s luggage, and for breach of that 
duty the passenger could sue in tort (c). 

- ’"0 Again, where the defendant sold to A. liair-wash, to 
be used by A.’s wife , and professed that it was harmless, but 
in reality it was very deleterious, and injured A ’s wife, it 
was held that she had a. good cause of action against the 
defendant, for the hairdresser owed A.’s wife a duty, 
irrespective of contract, not to send out for her use a 
dangerous hair-wash (d). 

(4) But when no duty, irrespective of contract, can be 
shown, a person who is injured by another’s negligence in 
carrying out a contract has no cause of action. Thus, in 
Le Lievre v. Gould (», mortgagees lent money by instal- 
ments to a builder, on the faith of certificates negligently 
gi anted by the defendant, who was a surveyor appointed 
not . by the mortgagees, but by the builder’s vendor. The 
certificates were inaccurate, and the mortgagees thereby 
suffered loss, for which they claimed compensation from 
the defendant -.—Held, that as there was no contractual 
relation between them, the defendant owed no duty to the 


(“) See Salmond on Torts, 3th edition, pp. 425.435. ! 1 * 

(6) Glad, cell v. Steggall, 5 Bin. N. C. 733 i Pippin Sheppard, 


(e) Marshall v. Tori-, Newcastle and Berwick Bail. Co., n 0. 
<3 rfc See ^ eilx Ym Eastern Rail , Co., [ 1 895] 2 Q. B, 

3^7 {.v* 

(d) George Skiving tun , L. E S Ex. i (dissented from in Blacker 

}• hake and Jblliot } Limited- * 106 L T. 533^ 

( p ) [1893] f Q. B. 491 (C. A.), 
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Art, 17 '. plaintiffs, and the action could not be maintained. It was 

u rired that a certificate carelessly issued was as dangerous 

as an ill-made gun or a poisonous hair-wash, and tliat oil 
that ground the defendant was liable ; hut the court would 
not admit the analogy. Of course, however, if the certificate 
had been fraudulent, i.e., issued with intent to deceive the 
plaintiff, then, independently of any contractual relation, 
the defendant would have been liable in an action or 
deceit. 

( 5 ) So, too, when A. built a coach for the Postmaster- 
General, B. horsed it and hired C. to drive it, the coacli 
broke. down from a defect in its construction, and C. was 
consequently injured, it was held that A. owed no duty to 
C. apart from contract, therefore C. could not sue A. in 
tort. Nor, of course, could C. have sued A. in contract, 
as C. was no party to the contract between A. and B., and 
A. was no party to the contract between B. and C. (a). 

(6) A wholesale druggist sold to a retailer a dangerous 
drug bearing a false label. The retailer sold it to a doctor' 
who sold it to a patient, and the latter took it on tlie 
faith of the label and was thereby injured. Despite tlio 
absence of privity the Court held the wholesale druggist 
liable to the injured party (6). 


Art. 18 . — Duties gratuitously undertaken. 

When a person gratuitously undertakes to 
perform any service for another, then although 
no action will lie for not performing the service 
(there being no consideration for the promise) 
yet an action will lie for negligence in the 
performance of it ( c ). 

A duty. to take care may arise apart from any contract 
whatever,' 'and for breach of that duty the remedy is an 
action of tort, ... 

(a) Winterbottomr\\ Wright, io M. & W. 109, followed m, JSarl 
v. Lubbock, [1905 1 K. B. 253 [C. A.]. - 

(A) Thomas v. Jf“ richcsler, 6 New York 397, approved 'in 
.Dominion Natural: Gas Co. v, Collins, [19093V A 0 . 640. See 
Art. 83 post. 

(«••) Coyys s. Bernard, 1 Sin L C. 177 ; Moolehand v. Robiji.su j<t, 
1 B. L R. ( 0 . C. J ) 68 ; G. I . Ay-new v. Indian Currginif Go , 2 
M. II. C R 449. ■' 
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( 1 ) Thus, in Goggs v. Bernard, the defendant gratuitously 
promised the plaintiff to remove several hogsheads • of 
brandy from one cellar to another, and, in doing so, one of 
the casks got staved through his gross negligence. Upon 
these facts it was decided that the defendant was liable ; 
for although hit- 'Jcdatract could not have . been enforced 
against him, yet, having pnqe entered upon the performance 
of it, he thence became liable, for all misfeasance. 

( 2 ) In Boorman v. Jenkins (a), a keeper of a coffee house 
gratuitously undertook the custody of money for a customer. 
It was lost whilst in his care by his negligence. He was 
held liable in an action for breach of the duty to take care 
arising from his becoming bailee of the money. 

( 3 ) Where the plaintiff ; was ‘invited by the; -defendants’ 
servant- to ride on an engine, and he did so for his own 
convenience, and was injured, by the negligence of the 
defendants’ servants, the defendants were held liable ; as 
by gratuitously undertaking' to carry the plaintiff, the 
defendants came under a duty to exercise care, and they 
were liable in an acton of tort for breach of that duty (?<)■ 

( 1 ) As to chattels loaned gratuitously, the duty of the 
lender is to disclose any dangerous quality of which he 
actually knows (c). ’ - . • } 


(a) 2 A. & E. 256. 

(i) Harris v. Perry Sf Co., [1913] 2 K. B. 219 [C. A.] ; followed 
in Kar arias v. Callinicos, [1917] W. N. 323 [C A.]. 

(c) Coyghlin v, Gillison, [1899] 1 Q. B. 145. 


Art. 18. 

Illustrations. 



CHAPTER IV. 


VARIATION IN THE GENERAL PRINCIPLE WHERE 
THE UNAUTHORISED ACT OR OMISSION TAKES 
PLACE OUTSIDE THE JURISDICTION 0 ? OUR COURTS. 


Art. 19 . — • Torts committed Abroad. 

An action will lie in the English Courts for a 
tort committed outside England, provided : 

(a) It is actionable according to English law 

and not justifiable according to the law 
of the country where it was com- 
mitted (a ) ; and 

(b) It is a tort which is not of a purely local 

nature, such as a trespass to, or ouster 
from, land, or a nuisance affecting 
hereditaments for to such torts the lex 
situs or law of the Country in which 
the property lies applies and English 
Courts will not administer, this law. 
A similar rale applies to India ( b ). 


Note, that in order to comply with paragraph (a) it is not 
necessary that the tort should be actionable according to the 
law of the country where 'the act was committed, provided 
that it is not justifiable by that law ; that is to say, that it 
is an act in respect of which civil or criminal proceedings 
may be taken in that country. 


• (o) Machado v. Fontes, [1897] 2 Q- B. 231 [C, A ] ; Carr v. Fmeis 
Times & Co., fi902] A. C. 176; Walpole v. Canadian Northern 
Bn Co. [1923] A. C. 113. As to Admiralty jurisdiction for damages 
feom collision on the high seas or in foreign waters and where both 
ships were foreign, see The Invincible, 2 Gall. 29 and The Diana, 
[1862] Lush. 541- 

(V) See Govinda Hair v. Atclmta Menon, 39 Mad. 433.. 
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(1) Thus, In the leading case of Mostyn v. Fabrigas (a), it 
■wa s held tliat an action lay in England against the governor 
of Minorca for a false imprisonment committed by him in 
Minorca, the plaintiff being a "native Minorquin. 

. Some ammunition, which was British goods, was 
seized on board a British ship- by' an 'oJfieeid of ^tbe -British 
Navy in territorial waters of Muscat. The seizure was 
justifiable in Muscat under a proclamation of the Sultan of 
Muscat. It was held that no action lay for the seizure (J). 

. ® .®° atl ac ^ on will lie in this country for a libel con- 
ai . n 1 . lr J a P am phlet in . the Portuguese language and 
published in Brazil, even though libel be not actionable in 
Brazil provided it be not justifiable in Brazil, i.e., it is 
enough if it be . punishable in Brazil (c). 

-- W The English courts have -no jurisdiction to entertain 
an action to _ recover damages for 'trespass to land situate 
abroad : injuries to proprietary rights in foreign real estate 
being' 'outside their' jurisdiction. So the ' courts .‘have 
recently refused to try a case of trespass to lands in South 
Africa ( d ). - ■ , . ... . 


. (a) i Sm. L. C. 591. 

|i) Carr v. Fraci* Times $ Co., [1902] A. C. 176. 
(e) Machado V. Fontes, [1897] 2 Q B 231 [0 Al 


Art. 19. 

Illustrations. 



CHAPTER V. 

OF PERSONAL DISABILITY TO SUE AND TO BE SUED 

FOR TORT. 


Art. 20 . — Who may sue. 

(1) Every person may maintain an action for 
tort, except an alien enemy, or British, subject 
adhering to the King’s enemies (a), and a convict 
(sentenced to death or penal servitude) during 
his incarceration (6). 

(2) A married woman may sue alone, and any 
damages recovered are her separate property ( c ). 

(3) A husband cannot sue his wife in tort ( d ). 

(4) A wife can sue her husband in tort “ for 
the protection and security of her own separate 
property”; but cannot sue him otherwise in 
tort ( d ). 

(5) A corporation cannot sue for a tort 
merely affecting its reputation, such as a libel 
charging the corporation with corrupt practices 
(e) ; unless (a) the statement would have been 
defamatory of an individual and (b) it tends to 

(a) See Be ' Wahl v. Braune , i H. & N. 178; Netherlands South 
African Mail . Co v. Fisher , 18 T. L. K. 116. 

(b) Forfeiture Act, 1870 (33 & 34 Viet. c. 23), ss. 8, 30. 

(e) Married Women’s Property Act, 1882 (45 & 46 Viet, r, 75), s. 1 ; 
Act III of 1874, s. 7 ; Beasley v. Money , [1891] 1 Q. B. 509 ; If arris 
v; Kylash Chunder, 1 Cal. 285 ; Cursetji v. Mustomji, 1 1 JBom . 348. 

(d) Phillips v. Barnet , 1 Q. B. D. 436 ; Mutton v. Million, 
[1917] 1 K. B. 813 ; and 45 & 46 Viet. c. 75, s. 12. 

0 ) Manchester Corporation y. Williams , [1891] r Q. B. 94* 
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cause actual damage to the corporation with Art 
regard to its business or property (a). ~ 

At common law husband and wife could not sue each 
other at all, nor could a married woman sue anyone without 
joining her husband as plaintiff. Now a married* woman 
can sue alone anyone but her. husband. She can also sue 
her husband for* the protection and security of her separate 
property ; but no corresponding right is given to him. If 
a husband claims possession of property fro m his wife lie 
must proceed by originating summons to have the question 
determined in a summary manner by a judge (6). 

. . * s doubtful whether an action can be brought for Unboi* 
injuries suffered by the plaintiff whilst he was still en ventre child. 
sa mere . It has been held in Ireland that an action for 
negligence would not lie in such circumstances (c) ; but it 
has been held in^ England that where a man was killed by 
negligence his child, unborn at the time of the accident, 
might claim damages under Lord Campbell's Act (d). 

Alien enemies (e) residing in British India with the Aliens 
permission of the Governor-General in Council, and alien India, 
friends, may sue in the courts of British India as if they 
were subjects of his Majesty (/). 


« 


Art. 21. — Who may he sued for a Tort. 


(L) Every individual who commits a tort is 
liable to be sued, notwithstanding infancy, 
coverture, or unsoundness of mind; except 
(i) the sovereign, (ii) foreign sovereigns, and 


_(ct) Simth Set ton Coal Co. v, IV. JS. Sen's Association. riSojI 
I Q. B. 133, ' L 

(b) Married Women’s Property Act, 1882, ss. 12, 17. 

(c) W tlleer v. G-reat Northern Bail, Co., .28 L. R. Ir. 69. 

(d) The George and Bichard, L. R. 3 Ad. & E. 466. 

( e ) As to who are alien enemies, See Porter v. Fnendenhurtt 

P915] 1 K. B. 857 ; Scotland v. South' African Territories, 33 T l’ 
R. .255 5 Schaffemas v Goldberg, [2916] 1 K. B. 284 ^ Janson v. 
Dnefontem Consolidated Mines Ld., [1902] App. Cas. 484 : Angelina 
v. Joseph, 39 All. 377. ■ ■’ 

(/) Section 83, C. P. Code (Act V of 1908), 
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Illustrations. 

Infants. 
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(iii) ambassadors of foreign pcnvers («). But 
foreign sovereigns nnil ctmb&sscidors enn w&ivc 

O z ' » ! < 

their privilege (6). , _ 

(2) A corporation which commits a tort is 
as liable to be sued as a private individual would 
be. The test of the liability for the torts of its 
servants or agents' is the fact of authority or 
ratification by the directing body of the Com- 
pany {<?). .The doctrine of ultvo, vires > usually 
based as to a Company’s torts on the decision in 
JPouiion v. L. 8f 8. W. By. Go. (d) is, it is 
submitted, only ; applicable to negative implied 
authority to do acts ultra. vires and cannot 
affect liability for acts expressly authorised. 

(3) No action for tort can be brought against 

a trade union. . , . ; 

( 1 ) Thus, if an infant hire's a horse he is liable in an 
action of negligence for i in moderately riding the horse, for, 
as bailee, he is bound to taike care of the horse, and the 
breach of that' duty is a tort (e). But he would not be 
liable in an action of contract founded on the hiring (/). 

( 2 ) Apt infant, however, cannot be sued in tort if such an 
action woiild be only an indirect way of enforcing a contract 
on which he is not liable. So if , goods (not being neces- 
saries) afe delivered to him under a contract of sale and lie 
does ‘riot pay for them, he . cannot be sued for converting 
them to his own use, for that would be only another way of 
recovering the price (jf). ? Nor, if an infant induces another 
to contract with him by representing that he is of age, can 

(a) See Magdalena Co. v. Martin, 28 L. J. Q. B. 3 *° j all| l in 
In dia , See C. P. Code (Act V,of 1908), s. 86 

(J) Duke of Brunswick -v. King of Hanover, 6 Bea. 1. 

(c) The National Bank v., Graham, 100 W. S. 702 ; ’'Salt Lake 
City v. Hollister, 1 18 W. S. 260. 

'■(d) L. R. 2 Q. B. 534., . . 

(e) Barnard v. Haggis, 14 C. B. (n.s.) 45, followed in If alley v» 

Holt, 35 L. T. 631. • V 

(f) Jennings v. Bimdall, 8 Term Rep. 335 - ; ... 

(d) Per cur . in Manby ?. .Scott, I Sid- i29 T [Ex, Cb.]. 
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he be sued in an action for deceit, for that would be only Art.: 21. 
another way of recovering damages for breach of the “ 
■contract (a). So where an infant, by fraudulent misrepre* ' 
senfation as to his age, induced plaintiff to advance him 
‘money on the security of a mortgage, and a suit was framed 
on the basis of such fraudulent misrepresentation, the suit 
was held to be bad as the plaintiff could not be permitted 
♦to recover by framing his suit ex delicto what he could not 
recover ex contractu ( b ) ; but in a later case of a similar 
nature the same court gave a mortgage-decree for the 
amount, but without interest, and said that where a plea of 
infancy was set up, it was competent for the plaintiff to put 
in a replication setting up fraud in answer (c). 

(3) There is not much authority upon the liability of Lunatics. 
lunatics for their torts. Kelly, C.B., says lunacy is no 
defence in an action for a wrong, as libel or assault (db. * 

But Esher, M.R., suggests that his liability in libel 
depends on “ whether he is sane enough to know what he is 
doing” (e). Lord Kenyon points out in Hay croft v. 

Creasy (f), the distinction between answering civil-iter et 
criminaliter for acts injurious to others. “In the latter 
case the maxim applied actus non facit retim nisi mens sit 
rea , but it was otherwise in civil actions where the intent 
was immaterial if the act done were injurious to another.” 

And no doubt a lunatic is generally liable in tort .(g). 

(4) A governor of a colony is not a sovereign. He may Colonial 
be sued for tort in the courts of his own colony or in this governors, 
country (li). 


(a See Johnson v. Pie, 1 Keble, 905, 913 ; Bartlett v. Wells, 1 
B. & S. 826. . 

(h) Dhanmitil v. Ram Chander G-hose, 24 Cal. 265,. 

(c) Sar at Cliand Mitier v. Molmn Bibi, 25 Cal. 371, (follow- 
ing Savage j. Foster , 2 Wh. & Tud. L. C., 6th eel., 678, and affirming 
2 C. W. 1ST. 1 8, and doubting 24 Cal. 265 ) ; R. Leslie Ld . v. Shelll , 
[1914] 3 K. B. 607. 

(d) Mo r daunt v. Mor daunt, L; R. 2 P. & D. 102, 142. 

(e) Fmmens v. Pottle , 16 Q. B. D. 354, 356 [C. A..]. 

(/) 2 East, 92, at p. 104. ! ’ " V ■ 

< > • 'i 

(, g ) See also per Esher, M.E , in Uanhury v. Uanhury , 8 T. L. 
559 [C. A.] at. p. 560. ' 

(li) Fair lg as v. Mostyn, 1'Cotfp. 16 1 ; Phillips , v. Pyre, L. R. 6 
Q. 8. x ; Musqrave v. Pulido , 5 App. Cas. 102 5 Raleigh V. Gosvhen\ 
[1898] 1 Ch. 73. . * , , 
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OF THE NATURE OF A TORI', 


Art. 21. 


Corporations. 


Trade unions. 


(o) With regard to corporations, of course actions of tort 
can of necessity only arise for acts or omissions of their 
directors or servants, and the difficulty in such cases is the 
same as arises in other cases of the responsibility of a 
principal for the acts of his agent, vis., the difficulty of 
determining whether or not the act or omission complained 
of was within the scope of the general authority or duty of 
such servant or director {a). J 

It was long doubtful, whether a corporation aggregate 
could be sued in an action of malicious prosecution. It 
was thought that a corporation, having no mind, could not 
act maliciously (&). But it is now settled that a corpora- 
tion may. be made liable for malicious prosecution if in 
instituting the proceedings it is actuated by motives which 
in an individual would be malice (<•). 

And on the same principle, a corporation may be liable 

for publishing a libel on a privileged occasion. Though' a 
corporation cannot itself be guilty of actual malice, it is liable 
if its agent in publishing the libel is actuated by malice (d). 

i s-7i 6) re »! stered under the Trade Union Acts, 

lo/l and. lb/o, are associations of masters or of workmen 

empowered to hold property, and with limited powers of 

suing and being sued in contract. In India they are 

^r ally registered under the Societies Registration Act 

.It was held in the famous Taff Yale Case (e), that there 
was nothing in these Acts to prevent an action for tort 
being brought against a trade union, and. after that decision 

on« C \- acti ° nS wei ? bought until the Trade Disputes 
Act 1906 (/), was passed. That Act provides (inter alia) 
lat an action shall not he entertained by any court 
W against a trade union, or (b) against any members or 
officials of a trade union (on behalf of themselves and all 
other members of the union) in respect of any tortious act 

(a) See Chapter VI. 

JfJP rf* Be ^ mwell ’ s -opiuwu Abrath. v. North Eastern 
Mail. Co., ii App. Cas. 247. 

7 ( e ) Comford v. Carlton Bank, FiSogl 1 Q B ^02 fnlWino 
Edwards v. Midland Rail. Co., 6 Q. B. D 287 39 ’ 8 

(d) Citizens' Life Assurance Co. v. Brown, [1904] A. C. 423. 

S^LtZfig orfl.C^e.^' Vl Mina? 

<f) 6 Edw. 7, c 47. 
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alleged to have, been committed by or on behalf of the Art. 21. 

union. This gives trade unions complete immunity from 

actions of tort. J 


Art. 22. — -Joint Tort-feasors . 

(1) Persons who jointly commit a tort may 
he sued jointly or severally ; and if jointly, the 
damages may be levied from both or either (a). 

(2) A judgment against one of several joint 
tort-feasors is a bar to an action against the 
others, even although the judgment remains 
unsatisfied (b). 

"?*) A release of one of several joint tort- 
feasors is a bar to an action against the others 

(<?) ; but a mere covenant not to sue one of them 
is not ( d ). 

(4*) If damages are levied upon one only, 
then (a) where the tort consists of an act or 
omission, thgAUeffalitv of which he must be nre- 

_ lb he will have no right to 

call upon the others to contribute (<?). But (b) 

consists of an act not obviously 
unlawfu l in ltifie bt {e.g., trover by a person from 
whom the same goods are claimed by adverse 


, Hume v. Oldacre, i Stark. 35 r, Blair and Sumner v. Deakin 
Uden and \ Thwaites v. DeaMn, 57 L. T. 522 ; Goverdhan v. Maruti. 
n N. L. R. 183 ; 31 I. C. 872. 

(b) Brinsmead v. Harrison, L. R. 7 C. P. 547 [Ex. Ch.l • Hemendro 

Kumar Mul/ik v Rajendra Lai Mans hi, 3 Cal. 353 ' Go r indy. 
Jijibat, 36 Bom. 189. 

(o) Cocke v. Jennor, Hob. 663 Mdkund Singh v. Saraswati BiM, 

25 v. L. J . 245 ■> 5 * f • 0. 98. 

(d) Duck V. Mayeu, [1892] 2 Q B. 5rr [C. A.]. 

(e) Merry weather v. Kir an, 8 Term Rep. 186. But this does 

not apply to general average contribution, see Maritime Conventions 
Act, 1911, s 3 . and Austin Friars SS. Co., Ltd, v. Spill ers Bakers, 
Ltd,, [1915] 3 K, B. 586., • 
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OP THE NATUEE OP A TORT. 


Art. 22 . 


Ground of* 
liability. 

v 


claimants), he may, claim conkibution or imforn. 
nity against the party reall y re sponsible for the 
tort; ana tins right is not confined to cases 

, , JS f3JS3ffiKrWtf" v ' 

where he is the agent or servant of the other 
tort-feasor (ct). 


When two or more persons join in committing a tort, 
each is responsible for the' whole of: the injury sustained by 
their common act. To constitute two persons joint tort- 
feasors, they must act together in furtherance of a common 
design, or one must aid, counsel or direct the other. If two 
persons acting quite independently contribute’ by their 
separate acts to the same damage, they are not joint tort- 
feasors. So, too, persons independently repeating tbe same 
slander, or 'independently 'making a noise or obstruction 
which is a nuisance, are not joint tort-feasors (&’)- . 


. The liability of wrongdoers , in tort is, as a general . rule, 
joint and several. “The: principle is. that persons who act 
in . concert or combination to commit the wrong which 
actually results in damage to person or property, must each 
be held liable for the entire damages, no matter vyliat part 
one may take, so long -as there is concerted action (c) 


(a) Adamson v. Jarvis, * Bing. 66, 72, Betts v. Gibbins. 2' W 'i 
b. 57 . 

'• ■ t j '1 

Ah) See Sadler v. Great Western Bail. Co., ri 8 o 61 A: C An . 
Inlmadhub Muhharji v. Didclivram Kottah and Others, 1 c B. I. T£ 
, l6r it was held that aii action for slander could not' be 

J 01 T% against several defendants) ; hut see Uzirunisw v 
Mahomed Husain and Others, 15 B. L. R.166 n. (whem the action 
as maintained on the basis of the* special damage arising from the 

SSrf e SS;r"”“' tl,e 


(c) Ganesh Singh v. Ram Ra[a, 12 W. R, 38 (P. C.) (where rioter 

v com “ on ^ se “% piundered a house) ; Sham a Sanka. 

3 l tk> \ * R ' 3S4 . (" 4iere trespassers had colluded to keei 

tl e tiue owner out of possession of his property) ; JhoonJcee Banr), 

v. Ajood/iya, 19 W. H. 218 (where a tenant in common L 0 rl 

exc uded by the joint action of the defendants from his property whicl 

1,0a ifj Ral, 23 w. R. 226 (where intermediate tenure-holder 
had combined wrongfully to keep an auction purchaser Out ol noTA 
-sion) yHaran v.Ahmgd Ali Khan, 4 W. R. Mi to 7 SatSaZ 

Rholf-p’ . 8 j ar f^ n A r nd r a Da *’ 14 W - E - 7 6 5 SariharHrasad v 

J- 38 3 Madan Mohan Singh v. Ham. Bass 
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In cases, however, where there 'is no combination and where 
the injury to the plaintiff, thoygh wrongful in the sense 
that it is an infraction of his legal rights, has been caused 
in good faith, or in assertion of an imperfect title, the strict 
rule of joint and several liability ■cannot justly be en- 
forced” (a). 1 

Against'two or more joint tort-feasors there is only one 
cause of action, and if that cause of action is released or 
merged in a judgment, no second action can be brought. 
So where A. and B. jointly converted C.’s piano to their 
own use, and judgment was recovered in an action against 

onl\ j no further action could be brought against B., 
although the judgment against A. was unsatisfied. A. or B. 
might have been sued jointly in the first action, and then 
C. might have enforced the judgment against either of 
them (b). But a mere covenant not to sue one of the joint 
tort-feasors does not operate as a release of the others from 
liability (c). Accordingly, where the plaintiff entered into 
a compromise with some of the defendants and released his 
claims against them, it was held “that a release of one, 
•without any intention to release, the other joint tort-feasor,' 
hut ' only as partial satisfaction, discharges the other only 
pro tanto ” ( d ). 

No suit for contribution does, as a general rule, lie among 
joint tort-feasors inter se (e). But the strict application of 
this rule as enunciated in Merryiveather v. Nixon in India 
has been doubted (/) and tlie rule lias been restricted to 
those cases where the person seeking redress must he 
presumed to have known that he was doing an unlawful 

(a) Ram Buttan Kapali v. Aswini Kumar Butt, 3 7 Cal. 559 ; 
Ha zab Mahomed Mandal and Another v. Raj Kumar Behi , 6 W, B. 

1 13 ; Nawah Nazim of Bengal v. Raj Kumar Behi, 6 W. B. T13 ; 
Collector of Bogra v. Sham Shunhar Mujumdar and Others, 6 W. B, 
230 ; Krishna Mohan Baisah v. Kuvja Bjhari Baisah, 9 0 . L B. 1 
(in all these cases where the legal owner sought for mesne profits from 
trespassers, the decree imposed a several liability according to the 
respective wrongs of the defendants). 

(h) Brinsmead v. Harrison , L. B. 7 C. P. 547 [Ex. CJh.]. 

(c) Buch v. Mayeu , supra. 

(d) Bam Buttan Kapali v. Aswini Kumar Butt , supra (following 
Snow v. Chandler , 10 JST. H. 93 and Seithen v . Philadelphia, 125 
Pa. 397) ; Bam Kumar Singh v. Shaih Ali Hussain, 31 All. 173. 

(e) Hamath v. Hart Singh and Others, 4 1 ST. W. P. 116. 

(/) Nihal Singh v. Collector of Bui andsahr, 38 All. 237; Bishnu - 
Char an Boy v.Bepin Chandra Boy, 18 C, W. N, 622, 25 I. C-729, 

g » /• 


Art. 22. 


One cause of 
action. 
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Art,. 23. 


Partners. 


OF THE NATURE OF A TORT 


ri-hWnrf t w 1 WLere th 7 acied a bona fide claim of 

do “hafthefh .d fe?*' & ‘ J b f ‘ "W *0 

bntion infer ,, (6), and in such oa« 8 ° iL coartSk/ “ n ‘ ri ' 
what share each of them took in the trnn^t; d Cjmre 
mg to circumstances, one or more of them • i”/ f®’ accord ' 
altogether or in part from contributing (“ ^ e * CUSed 

If, however, a joint decree was nasspd on,! +1 
recovered from one of the tort-ffasorf ft d ihe , “ one J s 
“whatever the rights oinlto l \‘ } d 

mter se may be. before Such a decree is nassed 1 °£* eM ? r * 
right of contribution afterwards the matf P r ho • * e ls a 
m rem judicature, and the court is not entitled to’ 
such a decree and consider' the merits of the case” 

. f a * n » w ^ere loss arising from an 1 + 

adjusted, so that the adjustment is equivalent 0 tn “ * ? 

the adjustment cannot be distributed^) payment ’ 

of the businesTofTh^firm !' ot witt?t“e authority of 1 
partners, commits a tort in regard in 7-7 of hls co ' 

the partners are jointly liable. ° Each member of thfi S fi ^ 
also severally liable (/). memnei ot the firm is 


v. Sn Qoblnd ChmFlhl^° 2 f{\\ ; chilnd &' 3 /cmdij 

7 W. R. 3 8 4 ; RatiS^Iiand^d: T* ^V* L ° har . am ^ 

®; 5 S 7 at Sin 9 h v - Tewari 2 ° W ‘ 

Sari V j£ST)Jr )ah T a> ^ ■ 0therS> 9 AU. 221 ; 

IraJcire v Ta,addlcJ' lo Alf f * C ‘ W - N. 293 

Chandra Roy, 18 C. W. N 622 • 4 - T u ,‘ nUC lara, t -®oy v. 

-47?', 38 I C ho • * p, y<M - ti *7 ? 2 9 ; -Raw Mutt Ali v 

1 . T. 235 ,- 6. I. C. 425 ’ ^ ^ v - A«ir , Pat! 

(c) Supat Singh v. ZWi and Ofc f , supra. 

■p ^ j am Prasad \ r . Nand io A W xr r/^r 71 ,/- 7 77 • 

-Pmj«d v. Darbhanqa Thahur a P„ f t T W- 3 161 5 Maftabhw 

Hosseinv. Imam Bud, 32 P, B. i8(^, L ‘ J ' 486 = see also 
(e) v. Rang a sa mi Ayyan, ,7 Mad. 78. 

</) See Art -34- 
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CHAPTER VI. 



LIABILITY FOR TORTS COMMITTED BY OTHERS. 


SECTION I.— LIABILITY OP HUSBAND FOR. 

TORTS OF WIFE. 

Art. 23. — Wife's ante-nuptial and post-nuptial 

Torts. 


(1) A married woman may be sued alone in 
respect of ber ctnte-nuptial torts. [Her liusband 
is also liable to the extent of the property which 
he received with her ; and he may be sued either 
jointly with her or alone (a). 

(2) A married woman may also be sued alone 

in respect of her post-nuptial torts (b), but her 
husband is also liable, and may be joined with 
her as defendant (<?). - 

(3) The liability of a husband for his wife’s 
torts comes to an end hy the death of the wife, 
or by divorce or judicial separation (d), or during 
the operation of a separation order under the 
Married Women’s (Summary Jurisdiction) Act, 
1895, s. 6. But a voluntary separation by deed 
does not affect the husband’s liability (<?). i. : ; 


(«) Married Women’s Property Act, 1882 (45 & 46 Viet c y) 
ss. 13-15, and' Act III of 1874, As to .ante-nuptial debts of the Wife 
see Beckv. Pierce, 23 Q. B. I). 316. •' ' ■ ’ 

l . « • r " • ? ' 

‘ j *. * » , - . > . . 


* t 


(c) Set-oka v. Kaltenbimj, 17 Q. Bi D. 177 , Earle v. Kingscvte, 
Li 900] 1 Oh. 203. ^ 


(d) See Matrimonial Causes Act, s. 26. 

v * Mitre Publishing Co., 17 T. L. R, 720. 
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Art. 23. 


Death or 
divorce. 


Separation. 


OF TEtE NATUKE OF A TOM'. 

Before the Married Women’s Property Act, in England 
(as -well as in India,) a wife could not be sued alone for a tort. 
* er husband was necessarily joined as defendant in an 
ac ion of tort brought against her, 1 as all her property vested 
m him during coverture, and there was therefore no means 
ot satisfying a judgment obtained against her alone. Since 
the passing of the Married Women’s Property Act, a married 
woman is capable of holding separate property, and iudo*- 
ment may be had against her to the extent of her separate 
property, and to. th^t extent the Act provides that she is 
liable for, and may be sued alone for, .her torts as if she 
were a feme sole This enactment, however, does not affect 

le common law, liability of a husband for his wife’s torts 

(a) , and, consequently, a plaintiff can elect whether he will 
sue the wife alone, or join her husband as co-defendant 
with her The present state of the law is clearly defined 
by the judgment of the Court of Appeal in Beck v. Pierce (b\ 

If a husband. allows his wife to take up service elsewhere, 
he must not on that account be held liable for his* wife’s 
acts of misappropriation (c), A fraudulent representation by 
a; wife that she has authority to make k contract on behalf 
oi her husband is not a tort in respect of which the husband 

» an J? e , sne< * as ^eing liable for his wife’s torts ; and the 
tact that no contract was in fact induced by such representa- 
tion is immaterial (d) v 

If the wife dies or the marriage is dissolved Ce), from 
that moment the husband’s liability ceases, even for torts 
committed during coverture, and even though an action is 

pending. ^ Unless judgment has been actually given, his 

liability _ is at an- end from the moment of her death or the 
decree absolute. 

„„ Tl1 ® ® a “ e . ru l e : applies where the parties, are judicially 
separated (f). The decree puts an end from the moment 
when it is pronounced to the husband’s liability. But 
where the parties are .living apart under a voluntary separa- 
tion, a husband s liability for his wife’s torts continues (g). 


(a) Serohav.Kattenhurg, 17 Q. B. D,,i77. " 

(b> 23 Q B. D. 316. 

(c) Simpson v. Bachman, 13 A L. J. 55 ; 27 I. C.6 >2. 

(d) Edwards v. Barter, 39 T. L. E. 124. 

r) ™ pel - V ' PmceU ’ >7 C. B. (n. s ) 743. 

(/ ) Matrimonial Causes Act, 1857 (20 & 21 Viet r R-Y 06 
Cnenod v. Leslie, [1909] i K. B. 880 [C. A .1 s) ’ b * 26 

(c/) Head r, Briscoe. 5 C. & P. 484. 



STATUTORY lOilAL 01 

SECTION IL— LIABILITY OF PARTNERS FOR 

EACH OTHER’S TORTS. 

The foundation of the liability of partners for each other’s 
toHs is tli at each partner is the agent of his co-partners in 
relation to the conduct of the partnership business. The law 
has novv been codihed by ss. 10 and 11 of the Partnership 

Act, 1890, and in India by s. 250 of the Indian Contract 
Act, 1872. 


Art. 2 k — Statutory Rule. 

(1) Where, by any wrongful act or omission 
of any partner acting in the ordinary course of 
the business of the firm, or with the authority 
of his copartners, loss or injury is caused to 
any person not being a partner in the firm, the 
firm is liable therefor to the same extent as the 
partner so acting or omitting to act. 

(2) When the firm is liable, the individual 
partners are jointly and severally liable. 

(3) Every partner is liable to make compensa- 
tion to third persons in respect of loss or damage 
arising from the neglect or fraud of any partner 
in the management of the business of the firm. 

In order to render a firm, liable, the tort must be a 
wrongful act or omission of a partner committed or made 
either ( 1 ) with the authority of bis copartners, or ( 2 ) in the 
ordinary course of the firm’s business (a). If, therefore, 
it be committed or made without the actual authority of the 
copartners, and outside the scope of the partner’s ostensible 
authority, the firm will not be liable any more than it would 
be for a contract entered into under similar circumstances. 

(1) Thus a firm of solicitors would be liable for the 
professional negligence and unskilfulness of one of the 
partners ( 6 ). Similarly, a firm of newspaper proprietors 
would be liable for a libel inserted by an editor partner. 

(a) JIamlyn. v. Houston. [ 1903 ], 1 K. B. 81 . 

1 Afr V ’ Fladgate ' Mor 0 aa " [1891] 


Art 23. 


Partnership 
Act, 1890, 
s. 10 


Section 12, 


Indian 

Contract Act, 
1872, s. 250, 


Illustrations. 

Negligence. 

label. 
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Art.. 24 


Fraud. 


Malicious 

prosecution 


Fraudulent 

guarantees. 


02 


So, a firm of company promoters would be liable for a 
traudulent prospectus issued in the course of business by an 

tw| dUal i P artner - d 11 a11 tliese eases the inquiry is simply 
whether the wrongful act or omission was done or made in 

the course of the partner’s duty as such, or outside it. But 

where A. and B. were partners in the business of law agents 

and conveyancers, and where A., while acting as secretary 

of a limited company embezzled a considerable amount of 

. / e ' r Pa d 7 !i m ° Dey and R was sued company, 

Id'*!’ f i 0r d ie ,T ney , S0 , embeKi!led ’ ifc was held that tlfe 

• j.i ^ embezzled by A. had not been received by the firm 

m the course of its business, and that the firm had^not been 
gratuitously benefited by the payment of the money into 

^ tllS remainin b' 

instigation J v°* la f If a servant acts at the 

cntinri tl 1 f ! “aster in launching a malicious prose- 
cution, the master will be liable for damages (6). 

nrosficnHrm mere . fa f thata Partner, in instituting a malicious 
a-ent of the n! 1 ! a i . stran « er - described himself as the 
L its nartimrs^ir S - UP ’, 1S ^ TOffioient to render the firm 

” idence to Z*TfS *5 **"*?• «- 

• • , i , eiJLe 10 sn0AV that the firm had author*! qpd n* 

instigated such prosecution (c). . a tnonseU or 

^ddj 1< ; re 1S one sort from which the firm is on^nli,, 
exempted from liability by the RHf-nfe A d specially 

not to be liable for fA A d ’i e ” acted that the firm is 
the character or solverm^ J audulent 1>e P re sentation as to 
sentation i» i„ „ Wmg ’Tf 

signature of the fiVm’a y . e P ar tners. The 

A? ful' „ 7 ” s . name 18 insufficient even altlidmrl, 

all the partners are privy to the misrepresentation (1) ° 


(‘ 912 ) 11 7. ££*** and Syndicate, Limited v. C/m/mem, 

{b) BitiJian Singh v. Bam Bahai Boy , 61 I C n i r 

( 0 ) Ahmdlhai V. Framji Edulji, 28 Bom. 226 ‘ ' 

W 9 Geo. 4, C. 14, s. 6. 

(e) Swift v. Jewshury, L. E. 9 Q. B. 301 [Ex. Cluj. 
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SECTION 111.— LIABILITY' EO.lt TORTS OE AGENTS 
AUTHORISED EXPRESSLY OR BY RATIEICA- 


TION. 


Art. 2; 


Quifaoit per all am fan it per se. 


pnmm n .f W - h ° f. x P ressl y authorises another to 
mmit a tort is liable as fully as if he had 

a“bTe m “l“ te ? ‘ 01t - A " d ^ t 

himself w'oo ^ f P erson cannot excuse 
lmself by saying that he was actin'* as the 

equally liable. • ° pnncipal are 

for i iS not ’ however, necessarily answerable 

Z 01 * hls i^enfc. If the agent is employed to 
commit a tort the principal is elearlv Ii-ih)o Tf it * , 

is employed to do a thing not in itsedf wrorwfu/ and i.^T 

Ts we Shall sifi e en pV )f ie P rinci P al ’« liability depends 
as we shall see hereafter, partly on whether the l,,.,,* ’ 

servant or an independent contractor. * g * * a 


Art. 20 .—Ratification of Tort commuted by 

J:. 


IV Vs 


A toitious act done for another, by a person 
not assuming to act for him«plf nA t 
other iu u -, seli ’ but for such 

authority ALf* LT^ th^of tte 
principal if subsequently ratified by him and 
whether it be for his detriment or hfs advantage’ 

done hv Ms “ “ 1,8 “ l he 8ame act had b«en 
done by his previous authority (b). 


Art. 25. 


0o - m v - NaM co. 

Wilson v. Twni man, 6 Man. & Gr, 236, 242, 


Art. 26 . 


m 


Illustrations. 


01 ? THE NATURE OP, A TORT. 


This rule is generally expressed by .the maxim, “Omnis 
ratihab itio retrot rahitur, et mandato priori mquipavabuv ,” 
and is equally applicable to torts and to contracts. 

To constitute a binding ratification of acts done without 
previous authority (1) tl^e acts must have been done for 
; and in the name of the -supposed principal, and (2) full 
knowledge of them, and unequivocal adoption, must be 
f proved ; or else the circumstances must warrant the clear 
inference that the principal was adopting the acts of his 
supposed agent, whatever their nature or culpability (a). 

The plaintiff’s goods were illegally seized under a warrant 
of distress handed to a bailiff by the defendants The 
plaintiff wrote to the defendants seeking reparation. The 
defendants replied that their solicitors would accept process 
of service. The defendants had given no special instruc- 
tions to the brokers. It was held in the Court of Appeal 
that there was ample evidence of ratification by the defen- 
dants, and that they were liable for the wrongful seizure 
made by the bailiff on their behalf ( b ). Similarly, where one 
of the defendants committed acts of trespass for the benefit 
of the members of the committee and such acts were after- 
wards adopted and taken advantage of by them with full 
knowledge of the facts, it was held that the defendants were 
liable (c). But where an assistant 6i the defendants forcibly 
took away the goods to their godowns without satisfying the 
plaintiffs’ lien thereon, and the defendants had no knowledge 
of the circumstances, it was said that the receipt of the 
goods did not amount to a ratification (d). 


. {-a) Marsh x. Joseph, [18,97] 1 Ch. 213 [C. A]; Wilson x. 

liimman. supra ; Keighley Maxst-ed Sf Co. y Durant, [1901} Ae 0 
24°; Barns v. St. Mary Islington, 76 J. P. 11 ; Becker x. Mehold, 

3 ° T - L - 142 ; Shama Sundari Debix. DuMu Mandal am 
Others. 11 W R. icr. 

(b) Carter x. St. Mary Abbott’s Kensington Vestry, 64 J. P - . 548 
[U A.J. 

M T enkatesa JSaieker x. Srinivasa eh ariar, 4 M. li. C. R. 4ro. 

© &>’>*&■ Chandra Das x, Gillanders Arluthnot 4 ' Co., 2B.I1 R 
(O. 0 . J.) 140, 
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65 


SECTION IV.— LIABILITY FOR TORTS OF '• 

SERVANTS. 

Art. 27. — 'Respondent Superior. 

(1) A servant is a person employed by another 
and subject to the commands of that other as to 
the way he shall do his work. 

(2) A person who is in the general employ- 
ment of one man may be the servant of another 
for a particular purpose, that other having 
control of him as to the manner in which he 
cairies out his duties _ in connection with that 
particular purpose. 

(3) A master is liable for the negligence of 
his servant committed in the course of°his em- 
ployment (a). 

. (i) A master is liable for the wilful tort of 
his servant committed within the scope and in 
the course of his employment ( b ), and though the 
tort amounts also to a crime. 

, , ^ j 1S - .Emitted that despite the apparent conflict of 
the decisions as to a master’s liability Tor .the wilful tort 
of his servant the true test is: as .stated above in para- 
n?wi «\, The cases appear to fall into three groups: 
V ^ he , re the ® ervant was not about his master’s business 
I' 6 *™ of committing the tort. (2) Where lie was 
about Ins master s_ business but the tortious act could 
arise only from doing an act the master had not held him 
out as competent to do. ( 3 ) Where he was about his 
master s business and the act constituting the tort arose 
iom doing an act the master had held the servant out as 
competent to do. Into group (1) fall cases like Storey 

Southern? ? r t 6 ^45 I C. 822 ; The ’ Madras 

Southern Mahratta By. Co Ld. v. Matti Subha Bdo, 43 u 

? 7 ,V Bm.a Baklteswar Prasad Narain Singh v. Manna Lai, 5 

to lu 3, » AS 7° , - eXC - epti ° nal case of in i ur V done by one serva'u 

m C ° mm0n empl ° ymeat Under a ' c “ 

id v. Grace Smith Sf Co., [rgm] A. C. 716. . ; ; . . 





What 

constitutes a 
servant. 


Illustrations. 
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v. Ashton, [1869] L. R-. 4 Q. B. 476 and Beard v. L. G. 0. Go., 
[1900] 2 Q. B. 530. Into group (2) fall cases like Cheshire 
y. Bailey, [1905] 1 K. B. 237 * Houghton v. Bilhinqton, 
1912] 3 K. B. 308 ; ancl Mintz v. Silverton, [1920] 36 T. L. 
.i. 399. , Into group (3)— the group of liability — comes 
Banvich v. English Joint Stock Bank, (1867) L. R., 2 'Ex. 
•259; Lloyd y. Grace Smith &> Co , [1912] A. G 716 : Irwin 
v, Waterloo Taxi Cab Co., Ltd., [1912] 3 K. B. 588. 


The test to be applied to ascertain whether a person 
doing work for another is or is not his servant is to con- 
sider whether the’ master has complete control of him as* 
to the way he does his work. If he has, the person employ- 
ed is a servant, and the master is liable for the. consequences, 
because, he has made himself responsible not only for the 
act itself, but for the manner of doing it. Thus, the relation 
of master and servant is in each .case a question of fact, 
depending not on the mode of payment for services, or the 
Jime for which the services are. engaged, or the nature of 
those services, or on the power of dismissal (though each 
of those matters may be taken in consideration), but on 
the extent of control as to the way in which the work is 
~^ r,e * 4 - wrong-doer cannot escape liability on the ground 
that he was a servant acting for his master’s benefit and 
his liability is independent of that of the master for his 
servant’s default (a). 


(1) Thus, where an owner of a carriage was supplied by 
a livery stable-keeper with a driver (who was in his employ- 
ment as a coachman), and the owner of the carriage^ as 

hors f 1 a ^ d harness, it was held by 
JAtrs; sell, U J., that in all the circumstances of the case 
the owner of the carriage had control of the driver as to the 
manner of driving, and the driver was his servant. The 
owner o e horse and harness would be the person to give 

» wiich the hoL should 8 be 
messed and driven and so had control of the driver as to 

^e way in w ich he should do his work, and accordingly 
. o owner o the carriage was liable for damage done by the 
negligence of the driver in driving ( 6 ). * 7 

(2) But where two . ladies, owners of a carriage hired 

ihZ tZJ S ^ hle ’ v nd wiih the horses a driver, 

om they put into their livery, but to whom they did not 


(a) Daj-i v. RuTckma, 8 JST. L. R. 159 ; I. (j. 373 . 



K} Qj/ rg) ^ ..,/ 


/ 


.^"«C 
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pay wages, it was held that the driver xvi« w *i - 
servant, and they were not liable for- i-,,v \ as no * * )eir 

! e f would no doubt give directions as to the nl-iree tr. 

which they should be driven, but not as to the mariner in 
which the horses should be driven (a). ' manner m 

^ npon the construction of the ¥ c f,. n 

pohtan Hackney Carriages Act, 1843 (6 <fc 7 Yict c 861 sd 
far as the public is concerned, the proprietor nf n i, , S0 

carriage is responsible for the acts of the driver Whilst 
plying for lure, as if the relationship of m»*r „ a h 1 ? 
existed between them, although ?n h?t no" , T^”* 

alnp e f ista, the relationship apa?t’ W ItaT bein^t hSi 

ut if the driver is in fact the servant of some person nt Lj 

rnn the propnetor, that person may also be liable as fb« 
driver s master (c). ^ name as the 

• Similarly, where by the negligence of the driver of" 

a , f> u ggy, the plaintiff’s horse was run against and killed 
it was he!d on the authority of Bombay Act VI of W 

hat the relationship between the proprietor and driver of 

the buggy was that of master and servant 

the proprietor was liable for the driver’s negligence (in 611 7 

(4) In Bonrhe v. White Moss Colliery Co. U) the defen ‘ 
dants were sinking a shaft in their miliar j 1116 de:t ? n ‘ : 

on. Whittle to do the sinking at so mtlf p"f ‘S tS' 

tSoUhefh e a« ‘°T,“ PP ^ “ “«*» “<1 en/neeeat tte 

lw tire J . ’ . 1 he engineer was employed and paid 

by the defendants, and was their »enc«l P aia 

at the time under the orders and control of WhiH-fc but , wa :f 
was held that he was, for the narticnlnr « Whittle, and ; it 

not of the defendants bat of Whittle 
defendants were not liable for his negligence. q tly the 

person ^ hff Tervanr^ 1 ^ f 7 hw to emp, °^ a P^ticular 
person as ins servant and has no power of selection 


Aft. 27 


Servant fo 

particular 

purpose* 


Compulsor 

servants, 


(«) Quamum v. Burnett, 6 M. & W 400 

(h) Venables v. Smith, 2 Q B ]) 270 . and V ' r , 
Improved Cab Co., 23 Q. B. J). 2S1 [G A ] ^ * l K ^ * VW ' 1 Y ' London, 

(e) Keen. v. Henry, [1894] 1 Q. B. 292. 

, (d) The Bombay Tramway Co. v. Khaim! tw»„7 „ » 

sec also David Bruce v. KyamZin, 45 L 0 822. 7 Bom - " 9 : 

.7 ^ CC A.], and see Donovan v Daina ~iVln„tn 
amd Down Construction Syndicate TiSoVl 1 ri u ‘£’ m 

Bamv. Centred Vermont By. Col ffi # 2 A C M [ ° c A .‘) > 

Abd>d f e ,-f a> T^. V - Sneering Co £d V *2 V A fef 
4 )dul Latif v. Pauling Sf Co., 19 Bout. L. R. 167 ^3 8 10 °;^ 7 D 5 ‘ 
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rt. 37; 


Scope of 
employment. 


Illustrations, 


left to himself, he is not answerable for the ’wrongful acts 
of such servant. Where the defendant’s steam, vessel 
belonging to the pert of London, while proceeding i n ’ 
charge^ of a duly licensed pilot, down the river Thames 
came into collision, through the fault of the pilot alone! 
with the plaintiff s barges, it was held that the defendants 
were not liable, as pilotage was compulsory in the port 
Rendon within the meaning of the General Pilotage Act, 

JLoij 5 (cij, 

Similarly where a steamer of the defendant company 
under the charge of a pilot, ran down the plaintiff’s vessel, 
it was said that when the accident happened through the 
negligence -of the pilot in the management of the vessel, 
e defendants could not escape liability until they could 
show that the fault was that of the pilot alone (6'. J 

But the master’s liability for his servant’s tort is limited 

J e . consideration of the servant’s acting within the 
scope of his employment. 

Whether a servant is acting within the scope of his 
employment is a question partly of law and partly of fact. 
Generally, as long as a servant is doing the kind of thin** 
for which he is employed, he is acting within the scope 
of his employment, though he may have had no express 
command to do the particular thing complained of (c). But 
even whilst doing things of the kind for which he is 
employed he gets outside the scope of his employment 

when he does them not for his master’s benefit, but for his 
own private purposes. 

(i) Where a youth employed in a garage while draw- 

the mto , a l in ’ li ° hted a ci g a c and threw 

matcli about the floor and the premises took fire by the 

ignition of oil and petrol on the floor, it was held that 

the servant was guilty of negligence in the scope of his 

and thafc the employers were liable to the 
owners of the premises for the resulting damage (d). 

for l 2 L-3 here a maSter ® n *f usted his servant with his carriage 
0 iven purpose, and the servant drove it for another 

purpose of his own in a different direction, and in doing so 

4 p! D. w , n ‘ 

{b) Muhamed v. P. ^ O. S. W. Co., 6 B. H. C. ( 0 . C. J.) oo. 

(c) Iswar Clt under v. Satish Oh under , 30 Cal. 207. 

2g W Jefferson v, Derbyshire Farmers, ltd., [1921] 2 K. B . 
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drove oyer the plaintiff, the master was held not to be 
responsible, on the ground that the wrong was not com- 
mitted in the course of his employment (a). But if the 
servant when going on his master’s business had merely 
taken a somewhatdonger road, such a deviation would not 
have been considered as taking him out of his master’s 
employment (fc). 

( 3 ) And where a servant does a kind of work for which 
he is not engaged, he is not acting within the course of 
his employment so as to make the master liable for his 
negligence. Thus, when an omnibus conductor drove the 
omnibus, and whilst so doing negligently ran into the 
plaintiff, it was held that, in the absence of evidence that 
the conductor was authorised to drive the omnibus, the 
defendants were entitled to judgment (c\ Similarly where 
the defendant’s servant broke a filter and the proprietor of 
the hotel sued for damages, it was held that the defendant 
was not liable, as the servant, in breaking the filter, was 
not acting within the scope of his employment, nor on the 
defendant’s business, nor for his benefit (d . . - 

( 4 ) In Barwick v. English Joint Stock Bank (e), the defen- 
dants were held liable for the fraudulent statements of their 
manager made for the benefit of the defendants, and in the 
course of his business, the statements being made in answer 
to inquiries by the plaintiff and being to the effect that a 
customer of the bank was a person of financial stability. 
These statements were untrue to the knowledge of the 
manager, and -were made with intent to deceive but not for 
the benefit of the manager. So where a peon of a 
Zamindar started a prosecution in the interest and for the 
benefit of the Zamindar and the prosecution failed, the 
Zamindar was made liable in damages for malicious pro- 
secution (/). 

(a) Storey v. Ashton , L. R. 4 Q B 476. 

(h) Mitchell v. Crassweller , 2 2 L. J. C. P. iod; J, Band Id., 
v. Craig , [1919] 1 Ch 1. 

(c) Beard v. London General Omnibus Co., [1900] 2 Q. B. 530 
[C. A.]. See also Houghton v. Bilking ton , [ 1 9 « 2 ] 3 K, B. 308 ; 
Glasgow Corporation v Larimer , [igr 1] A. 0 . 209 ; Cox v. Midland 
Counties Rail. Co 3 Exeh. 268. See also Ricketts v. Thomas 
Tilling Zd., [1915] 1 lv. B. 644. 

( d ) Gray v. Biddian, 15 Mad. 73. 

(e) L. R 2 Ex. 259 [Ex. Ch.]. 

(f) Sarat Chandra Roy Choudry v. JDawlat Singh , 10 C. W. N. 
723 * Iswar Chunder v. Satish Chunder , 30 Cal. 207. See also 
Slier fan Khan v. Alimuddi , 43 Cal. 5 1 1 (a case of illegal attach- 
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Tovt 

expressly 

forbidden. 


Where a bank manager fraudulently told a customer 
that certain transfers of mortgage debentures were valid, 
though he knew they were forged, the bank was held 
not liable for the fraud of the servant, as he had cont- 
mitted it not for the benefit of the bank, -but for his own 
benefit (a). So where the servants in the Government 
treasury at Chittagong misappropriated the money payable 
for a cheque on that treasury, and the Secretary of State 
■was sued for it, it was held that the servants did not commit 
the fraud and misappropriation either for the benefit of 
the Secretary of State or for the purposes of the agency, 
and so the latter was not liable (6). 

But the decision in Lloyd v. Grace Smith Sf Go. (c) 
has rendered the intention of the servant to .benefit his 
employer no longer a basis of the latter’s liability. Accord- 
ingly it was held that the owner of a boat was liable to 
the owner of the goods- carried in his boat for the loss 
caused by the misappropriation by the former’s boat- 
men (d). 

( 5 ) Where an' omnibus driver, contrary to the express 
instructions of his employers, so drove as to obstruct a 
rival omnibus with a view to increasing his takings, 
it was held that his employers were liable, as he was 
acting at the time in the course of his employment, and, as 
he thought, for their benefit (e). But where a driver to. 
gratify his own spite struck the horses of a rival with his 
whip, his employers were held not liable (/). In the one 
case the driver was acting for his employers’ benefit ; in the 
other solely for his own. 

(a) British Mutual Banking Go. v. Charnwood Forest Bail. 

Co , 1 8 Q. B. D. 714 [C. A ] ; Aiken v. Caledonian Bail Co. [1912], 

50 Sc. L. R 45 (where the slander by servant was meant to gratify 
his personal spite and not for the benefit of master). * j 

(b) Gopal Chandra v. Secretary of State for India , 36 Cal. 
647 ; (following Bombay Burma Trading Corporation , Limited v. 
Mirza Mahomed Ally and Burma Co., Limited , 4 Cal, 1 16 ; 5 I. A. 
130 ; and Z>. McLaren Morrison v. S. Yers-Choyle y 6 C. W. N. 429) ; 
but see Lah Chand v. Agra Bank , Limited , 18 I. A. 111 (where the 
servant bona fide paid money to the wrong person, and so the act 
was within the purposes of the agency). See also Shivabhajan 
Durga Prasad v Secretary of State, 28 Bom. 314; and Dayomcd v. 
Manager, Encumbered Estates in Sindh , 1 S. L. R. 244. 

0) [1912] a:c. 7*6. 

(d) Linabandhu Saha v. Abdul Latf Moll all, 50 Cal. 258. 

(e) Limpus v. London General Omnibus Co , 1 H. & C. 526, 

* (/) Groft v. Alison, 4 B. & A. 590. • I 
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(6) In Poultoh v. London and South Western Rail Co fa) 
a station master haying- demanded payment for the carriage 
of a horse conveyed by the defendants, arrested the plaintiff 
and detained him m custody until it was ascertained by te “ 
graph that all was right. The railway company had no 
power whatever to arrest a person for Ln payment 
for carriage of a horse, and therefore the station master, 
m attesting the plaintiff, did an act that was wholly illegal " 

n 0t -l U '+i t lG n - lX e ° doing it, but in the doing of it at all! 
Under these circumstances, the court held that the railwav 
company were not responsible for the act of their station 
master: and Miaum, J, said: “If the station master had 


, f 0 ' ' ■ ouoiuiuu U1 clKUUr juaci 

e a mistake in committing an act which he was 
authorised to do, L think in that case the company 
would he liable, because it would he supposed to be done by 
their authority. Where the station master acts in a manner 

I1 j'T - IC t the company themselves would not be authoris- 

ed to zxctf and under a mistake or misapprehension of what 
the law is, th oti I think the rule is very different, and I think 
that is the distinction on which the whole matter turns 51 

(/) In an earlier case in which a station master and a 
policeman employed by a railway company wrongfully 
ai rested a man for not paying his fare, the company was 
held liable, as the company had power to arrest a 
passenger for travelling without paying his fare, and 
must be taken to have authorised the officials to take into 
custody persons whom they believed to be committing that 
offence. I he officials made a mistake in the particular case, 

but it was a a mistake made within the scope of their 
authority ff (//), 

it is submitted that these two decisions last quoted 
together with (trmiston v. (J. IF. By. Go. (1917), establish 
no more than this, that where an act is done by the servant 
of a company and such act is ultra vires the company, 
authority to do such act cannot be implied. Nothing in 
these decisions tends to relieve a company from the con- 
sequences of the tortious acts of its servants if expressly 
authorised by the proper authority in the company. 

( (8) So, again, in Bat/ley v. Manchester , Sheffield and 
Lincolnshire llttiL (Jo. (c), the plaintiff, a passenger on the 
’defendants" line, sustained injuries in consequence of being 

(a) h. R, 2 Q R. 534, followed in Or mis ton v, G-. W. Rail. Co,, 
1/9*7] * K. R. 598 and Girjiuhanfotr v, B. B. O. I. Ry., 43 
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Wrongful 
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servants. 


Assaults bv 
servants. 
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Art. 27. 


■ 

Criminal 

acts. 






pulled violently out of a railway carriage by one of the 
defendants’ porters, who acted under the erroneous impres- 
sion that the plaintiff was in the wrong carriage. The 
defendants’ byelaws did not expressly authorise the com- 
pany’s servants to remove any person being in a wrong 
carriage or travelling therein without having first paid his 
fare and taken a ticket, and they even contained certain 
provisions^ which implied that the passengers should be 
treated with consideration; but, nevertheless, the court 
considered that the act of the porter in pulling the plaintiff 
out of the carriage was an act done in the course of his 
employment as the defendants’ servant. 

In that case Willes, X, says: “A person who puts 
another in his place to do a class of acts in his absence 
necessarily leaves him to determine according to the 
circumstances that arise, when an act of that class is to be 

done and trusts him for the manner in which it -is- done ; 

and consequently he is held answerable for the wrong' of 
the person so entrusted either in the manner of doing such 
an act^ or in doing such an act under circumstances in 
which it ought not to have been done ; provided that what 
was ^ done was done, not from any caprice of the servant, 
but in the course of the employment.” 

( 9 ) The defendants employed a manager to manage a 
branch of their business, which was the sale of furniture on 
the hire-purchase system. The manager sold a piece of 
furniture to ^ a person living in the plaintiff’s house, and on 
one of the instalments being in arrear he went to the 
plaintiff’s house and removed the furniture. Whilst so 
doing he assaulted the plaintiff. The iurv found that 
manager committed the assault in th^coLs^hisempk^ 
rnent, and it w r as held that the defendants were liable The 
manager was employed to get back the furniture and 
committed the assault for the purpose of furthering that 
object and not for private purposes of his own, and the 
defendants were held liable for the wrongful act of their 
servant although the assault was a criminal offence (a). 


r< t [1895] 1 Q B 742 ; [C. A ]. As to crmhni 

liability of master for servants acts, see Queen v. Tuab Ali 24 Bon 

flVLfi': L - R - 967 J -Emperor v. Be/iari La 

34 AU. 146; Balm Lai v. Emperor, 34 All. 319; Uttam Chanel ■ 

Empei oi, 39 Ul. 344; Btbhuti Bhutan v. Bhuban Earn, 46 Ca 
5 tS iln re lelctyuda JLodali, 43 Mad. 438 ; Sayyid Rahim- r. Emp 

J ® ; 2 9 I- J- 3 - 5 ; Gambhir Chand v. Secry , Munici-pc 

Committee, Ragpur, 48 I. C. 886 ; Emp. v. Ugyaw, 9 L. B. R. u 2 
44 v. 347. 



RESPONDENT SUPERIOR. 73 

(10) So, too, a corporation is liable for the libels or Art. 27. 

slanders published by its servants and uttered within the - 

scope of their employment (a), but not for those outside the 
scope of their employment (3). Where the secretary of 
a municipal board illegally obtained a distress warrant for 
the benefit of the board and in the execution thereof sold 
the plaintiff’s property, the latter became liable in damages 
(c). When a passenger on a tramcar offered a penny in 
payment of his fare and the penny, though slightly marked, 
was not defaced and was legal tender, the conductor refused 
to accept it and the passenger was taken to the police station 
and detained there for ten minutes. In an action for false 
imprisonment against of the owners of the tramcar it was 
held ^ that the employees of the defendants were acting 
within the scope of their employment (d) 


Art. 28 — Unauthorised Delegation by Servant. 


A master is not liable for the tortious acts 
of persons to whom his servant has, without ® 
authority, delegated his duties. A servant may 
have express authority, and in some cases may 
have implied authority, to delegate his duties to 
another, but if without such authority he dele- 
gates his duties to another, that other does not 
become the agent of the master. 

(1) Thus, where the driver and conductor of an omnibus Illustrations 
authorised a bystander to drive the omnibus (the driver 
having been ordered to discontinue driving by a policeman 
who thought he was drunk), and the bystander, whilst 
driving, negligently injured the plaintiff, it was held that 
the defendants were not liable as the bystander was not 
their, agent (e). 



(a) Citzens Life Assurance Co. v. Brown, [1904] A. C. 423 
CL]; Motilal Balia y. Indr a Nath Bonerjee, 36 Cal. 907. 

(b) Glasgow Corporation v. Lorimer, [19 ir] A. 0 . 209. 

00 Municipal Board ofMussoorie v. K. B. Goodall, 26 AIL 482, 
(f l) Percy v. Glasgow Corporation , [1922] 2 A. CL 299. 


(e) Gwilliam v. Twist, [1895] 2 Q, B. 84 [C. 

10 
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Art. 2&\ ( 2 ) But where the driver of a cart negligently left the 

cart in custody of a lad whose duty it was to go with the 

cart to deliver parcels, but had been forbidden to drive, and 
the lad drove the cart so that it collided with the plaintiff’s 
carriage, the employer of the driver was held liable for the 
negligence of the driver in leaving the cart in custody 
of the lad. But the employer would not have been liable 
for the negligence of the lad, as he was not acting within the 
scope of his employment, and the driver had no authority to 
delegate the driving to him (a). So where the driver of a 
tonga entrusted it to a boy, without authority or necessity, 
and owing to the boy’s negligence the tonga caused damage to 
the plaintiff’s horse, the master was not liable for the 
hoy’s negligence, the case being governed by the rule in 
s. 190 of the Indian Contract Act, that a servant cannot 
ordinarily delegate his authority ( b ). 


* • 

Art. 29 . — Servants of the Crown. 

. The heads of Government departments and 
superior .officers are not liable for . th„e. torts of 
their subordinates committed in carrying out the 
business of the Crown unless they have them- 
selves ordered or directed the commission of the 
tort (<?). 


(a) FngeUiart x Farr ant J Co., [1897] i Q. B. 240 [C.,A.]; 

JS. x. Earl of Crewe [1910] 2 K B. 576 ; Roper x. Public Wlrhs 

Commissioners, [1515] x k. B 45 ; Steel x. Belfast Corporation, 
[1919] 2 T. R. 125. r 9 

(b) Sardar Khan x. W. G. Gilmore, 3 N. 1 . R. 101 (following 

G will i am v.. Twist, supra). ° 

(e) JBainbridge v. Tost master- General. rigo6] i K B 178 Tf* AT 
As to the liability of the Secretary of State lor India for torts ^ 
public servants, see P . # 0 . S. N. Co. x. Secretary of State for 

f of India bv?' R U v° bln a f nder De F v. Secretary of State 
fm India, i Cal. n ; 24 W. R. 309 ; Secretary of State for India in 

Council x Guru Proshad Bhur, 20 Cal. 51 f Secretary of State Zr 

India x. Hart Bhaji 5 Mad 273; Yijia Raghava y. Secretary of 

Mate for India, 7 Mad. 466; Jehangir M. Cursetji xSefretarv tf 

foZlndiTi 8 Bom ST f 89 \l Shl f b fP m v - Secretary of date 
aZ'Zlf’ tr 7? 7 3 4 ’ ( f anoda Sundary v. JSFalini Banian Raha 

f 2 C f r j ; ^rad^ x Secretary °f 8tate for India, 5 S. L r! 

Q C W X 'J 3 'fr 7 ? 9 ; M f dal . v. Secretary of State, 

^ Miimtaz ITussem v.. Tewis, 7 A. L f J, 301 ; 


SERVANTS OT THE CBOWN 


Th e head of a Government department is not the Art. 29 
master ot the Government servants belonging to the depart- -=^-- 

’on n ° r are so ^ ers or naval seamen the servants of Explanation, 
he officers who command them. All are servants of the 
Grown, serving under a. common master. Though the 
soldier is absolutely subject to the orders of his officer he 4 

is no more his servant in law than is a stable boy, the 
servant of the coachman, or a railway porter, the servant 
ot the station-master or the general manager of a railway 
company (a). J 


SECTION” V.— LIABILITY EOR NEGLIGENCE OE 
INDEPENDENT CONTRACTORS. 


Art. 30 . — The General JEtule. 

(1) A principal is not liable for the collateral 

negligence o,t_^ii_indapendent' oontrfl.r>tn r , that 

is, for a negligent act or omission which arises 
incidentally in the course of the performance of 
the work. 

(2) But to this rule there are five excep- 
tion^ : 

~ ip) Where an independent contractor is em- 
ployed to do an act unlawful in itself, 
the principal is liable for the direct 
consequences of such act, and is also 
liable for the consequences of the 
agent’s negligence in the course of 
doing the act (5). 

Mathradas Secretary of State for India, 5 S L. R. 140; 13 I. C. 
2 37 ; Srinivasa Prasad Singh v. JCesho Prasad Singh , 15 C. W. N. 
475 ? 9 I* C. 862 ; Poss v. Secretary of State for India , 37 Mad. kk s 
Secretary of State for India v. Moment , 40 Cal. 391 P. C. ; Evans v. 
Secretary of State, 143 P. B. 1919; Secretary of State v. Cocker aft 
39 Mad. 357 (where most of the earlier cases axe noticed). 

(a) Stone v. Cartwright, 6 Term Rep. 411. 

(&) Ellis v» Sheffield Or as Consumers Co., 2 E. & B. 767. 
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Comment on 
above rule. 
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(b) If the principal is under an obligation by- 
contract or statute to do a particular 
thing, and he employs an indepen- 
dent contractor to do it, he is liable 
if the contractor neglects to do the, 
thing, or does it improperly. He can- 
not get rid of his duty by employing 
an agent (a). 

(c) Where the thing which the independent 
contractor is employed to do will be a 
nuisance, or is likely in the ordinary 
course of events to cause damage, 
unless proper precautions are taken, 
the principal is liable for the neglect 
of the contractor to take those pre- 
cautions (b). 

(d) Where the employer actually interferes 

/ in the contractor’s work (<?). •• ; . i 

\e) In cases within S. 4 of the (English) 
Workman’s Compensation Act, 1906 
and within S. 12 of the (Indian) Act 
VIII of 1923 which give servants of i 
contractor a right to compensation 
from contractor’s employer. 

It will be notice! that the liability of one who employs 
another to do work is not so extensive where the person 
employed is an independent contractor as it is where that 
other is a servant. A master has control of the servant as 

iT. , y. — ® and JJtiaJaa_dnty tc> see that 

as not to canse damage to — so 

he is liable for the collateral negligence of the servant. 
When an independent contractor is employed, the principal 
is only liable for acts which he has expressly or impliedly 


Mur>M m cy l °T n % Sheerness Rail - Co., 6H. & N. 488. 
Municipal Council of VizagapataM v. William Foster, 41 


es v. Pei 
ess v . 


rival, 8 App. Cas. 44 
> i C. B. 578. 


0* 



1'he General rule. 

authored. But a person who is under a duty to do Art 

to do something and he eipfoy T&n agenfto & do °it' S he°is 

“ y ” 5 “ 01 ‘ he to 

doesn’t h^ nl;i PerS ° n Cl T SeS t0 do som ething which he' • 

^t nroncrlv dnr, p 0r i Somet I un 8 TT hich wiU be dangerous if 
liotpiopuJj done, he must see that the person he emnW« 

to do the work does it properly. HavFng authorised 5 the 

•woik, he cannot escape responsibility for its heirm carried 

out m such a manner as not to be dangerous. ° “ 

In the leading case ( a ) a railway company had let the Pick, a 
refreshment rooms and a coal cellar +iL JT * 5 , i / 

5ms on ti l ° P • £ f °r shooting the coals into the cellar 

coal merchant 7T P ktfor “- Whilst the servants of a 
coal merchant (an independent contractor) were shootino- 

coals into the cellar for Smith, the plaintiff, a passenger Fn 

on m S ‘IrfT !?* 01 S' ““»• an j LZ 

° ? P art > ftl J into the cellar opening which was in-' 

.sufficiently guarded owing to the negligence of the servants' 

8L£* JB> T rc ,f“ t “e court held that Smith Tas' 

eont™ctor h « nd h v he ™“ 0, * a "‘ *•* *» independent: 

contractor and his servants were not Smith’s servants 

^Williams, _ J., in delivering the judgment of the court, said : 

TJ ‘questionably no one can be made liable for an act or 

loieach of duty, unless it be traceable to himself or his 

servant or servants in the course of his or their employ-' 

naent. Consequently if an independent contractor Is 

employed to do a lawful act and in the course of the work 

lie or uis servants commit some casual act of wron°- or- 

negligence, the employer is not answerable. . . . ’ That'' 

k° weVer ’ ^applicable to cases in which the acfo 

j C x SZ °, nS tlie x ?J ur y 18 one w bieh the contractor was-' 
xnployed to do ; nor by a parity of reasoning to cases in" 
jvhich the contractor is entrusted with ' the performance of 

fulfilment ™ um F ent n P°n his_ employer and neglects its 
fulfilment whereby an .injury is occasioned. Now in the 

onZ +fvT 6 ’ thS de , fendant employed the coal merchant to 
fo im 5 ® f °^ e ! t0 put in coals, and he trusted 

Zt W ml! st ° pen r and to close i<: when the coals 
pu +i ln ' 1 T j e act of °P emn o it was the act of the s 
thon / h J one J through the agency of the coal 
chant; and the defendant having thereby caused 

( ' “D A fk J ... ' Cf * <7 t't ' -W-W ’ A 


30 . 


■d v. 


... • 

,t J'; 


r „ («) Pickard v. Smith, io C. B. (n. s ’) Ala 
21 *1. Co„ [,899] 2 Q. B. 3g2 . ^ } AlQ 
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danger was bound to take reasonable means to prevent 
mischief. The performance of this duty he omitted, and 
the fact of his having entrusted it to a person who also 

neglected it furnishes no excuse, either in good sense or law.” 

o 

(1) A railway company was empowered by Act of Parlia- 
ment to construct a railway bridge over a highway. The 
company employed a contractor to do the work. A servant 
of the contractor negligently caused the death of a person 
passing underneath on the highway by alloyring a stone to 
fall on”^ him. The contractor would no doubt have been 
liable for the negligence of bis servant, but in an action 
brought by the administratrix of the deceased against the 
railway company the defendants were held not liable for 
the negligence of the workman, being that of an agent who 
was not their servant, and merely collateral to the work 
which he was employed to do (ah So, in an action for 
damage caused to the plaintiff’s premises by excavations 
made under the authority of Bengal Act VI. of 1836 for 
drainage purposes, the defendants showed that the execution 
of the work was entrusted to competent contractors, and 
were consequently exonerated from liability ( b ). Similarly 
where the Government employed a contractor to open a 
new road and owing to insufficient lighting the plaintiff’s 
buggy broke down and plaintiff was injured, the Secretary 
of State was held not answerable because he came within 
the established rule that “ one who employs another to do f 
what is perfectly legal must be presumed to employ that 
other to do this in a legal way ” (c). 

(2) A company, not authorised to interfere with the 
streets of Sheffield, directed their contractor to open 
trenches therein ; the contractor’s servants in doing so left 
a heap of stones, over which the plaintiff fell and was 
injured. Here the defendant company was held liable, as 
the interference with the streets was in itself an unlawful 
act (d). 


(3) So where the defendants were authorised, by an Act 
of Parliament, to construct an opening bridge over a 
navigable river, a duty was cast upon them to construct it 

(a) Needle y. London and North Western Nail, Co , 4 Ex. 244 
If Sdtve teSabt 61 ' * “ W defidtely placed * POSiti °“ : 


(Z>) Tillman v. Justices of the Peace for Calcutta, 8 B. L. It. 265. 
(t) Corporation of Calcutta v. Anderson , 10 Cal. 445. 

(ff) Mils v. Sheffield Qas Consumers Co , 23 L. J. Q B. 42. 
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properly and efficiently ; and tlie plaintiff 1, a vino- suffered 

oss through a defect in the construction and workSnf 0 f 

bridge, it was held that the defendants i i 

under eynentinr, /k'i „ j n , , ueie naants were liable 

throwing the W } ’ ld C °^ ld not excuse themselves by 
„ n W1 ii° the ,^ ame on their contractors fa) Similar!^ 
where the municipality of Lahore employed a conTraS 

o repair a public road, and owing to the neo-lio'ence n-f +1. 
con ™ t „ r in lifting the road Snd« r.^fr £ Ut 
while driving along the road, sustained damage themuniJ 
pality were held liable on the ground of mun „ 1C1 ' 

statutory obligation imposed on them (l) Likewise in ° the 

bile f T 6 referred *° ab0ve the corporation were mSe 

liable for damage caused by a dano'erous m f de 

»ch obstruction resulted ton, a “.Sou tS' by 
commissioners of tile corporation (c). u ^ 

( 4 ) Plaintiff and defendant were owners of fwn • • • 

houses, plaintiff being entitled to W his h JZ J 01I “§ 

by defendant’s soil. “Defendant employed 
pull down Ins house, excavate the foundations, and^ebuild 
_he house. The contractor undertook the risk of supporting 

work ^ 1 1 S h °r aS might be n pessary duriU tfe 
work, and to make good any damage and satisfy any cfai™ 

arising therefrom. Plaintiff’s house was iniiS 7 ,? S 

Sor 33 f the W ° rk ; °- Win # t0 tbe Eleans tafe en by the” con! 
tractor to support it being insufficient i—Eeld on «,<» 

SSletr laM d ° Wn (eXCepti0n (C)> tbat tbe defendant 

a bi^^r 1 si -sr up t 

repairable by the inhabitants at large. In carrying out the 
work the contractor negligently left on the raldl° haVcf 
soil unlighted and unprotected. The plaintiff w ?l- * 
along the road after dark, fell over thS heL ’and waf 
injured. In an action against the district council and the 
contractor to recover damages, it was held that as from 
the nature of the work danger was likelv to 
public using tbe toad, unless preLS we "tat,* £ 

v - Sittinglmrne and Sheerness Hail Co., 6 H & N 
SbKfl P. 14 ‘ “■ [ ' 896] E i 

Leough v. Municipal Committee of Lahore, 108 P, R 1883 
(c) Corporation of Calcutta v, Anderson, supra. 

6 Am f e fvr % B ' D - 3? 1 ’ approved in Dalson v. Arums 

6 App. Cas. 740, and Hughes v. Fercival , 8 App. Cas a 4-2* AlhfJ 

if the work is not dangerous ; Wilson y. Hodgson, 85 L. J ff. B. 270! 


Art. 30. 


■m: 




OF THE NATURE OF A TORT, 


negligence of tlie contractor was not collateral to tis ! em- 
ployment, and the district council (as well as the contractor; 

were liable ui)* 

1 5^ Where the defendant maintained a lamp hanging’ over 
. fcr hi. own p.rp.s.s, it wo. hi. dntj to ™mta.n 

it so' as not to be dangerous to the public, and when he 
employed a contractor to repair it, hut the contractor did 
his wo'rk badly, the defendant was liable for injury caused 
thereby to a person passing on the highway (o). 

f 7) Where a contractor was employed to clear and burp 
the hush on land belonging to the defendants,^ and he neg- 
ligently lit a fire on the land and permitted it to spread on 
to the plaintiff's land, the defendants were held liable, even 
though the contractor in lighting the fire had disregarded 
the express stipulations as to the time at which the fire 
should be lit, on the ground that, having authorised the 
lighting of the fires, they were bound not only to stipulate 
that precautions should be taken, hut to see that they wer6 
taken ic'h 


(S'! In an action for damages for personal injuries caused 
by a fall in an unfenced pit which was bored by the second 
defendant through his contractor with the permission of 
the first defendants, the port trustees, it was held that the 
port trustees were not liable on the ground that “an owner 
or occupier who, without any negligence, either of com- 
mission or omission, licenses a proper person to enter on 
his land to do a lawful act, not in its nature dangerous or 
injurious to others, cannot be held liable in damages if the 
person so licensed does something of a different kind 
unknown to the owner or occupier, which may make the 
person who does it or his employer or principal liable for 
negligence ; but that the second defendant could not escape 
his liability as he had and exercised a close control and 
directed all the operations by the contractor. It was said 
that, as a general rule, when one has contracted with a 
competent and fit person, exercising an independent employ- 
ment, to do a piece of work, free from the control of the 
employer and according to his own methods, he will not be 
liable for the torts of such contractor, his sub- contractors 


v. 


rr 77* r ^ Urban Council, [ i 889] 2 Q. B. 72 fC A 1 • 

w Holliday x. JSational Telephone Co , [1889] 2 Q B. 392 [C tV 
Murktme v. London Electric Bail. Co 29 T L R 54 ^ L J ’ 

- y v. Ashton, 1 Q B. D. 314, 


(c) Black v. Christchurch Finance. Co., [1894] A, 0 . 48 [P. C ] 
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SI 


and his servants the test in such cases being whether the 
employer retained the powers of controlling^ work 'and 
personally interfering with it (a). a 

(9) In an action by the plaintiffs against the municiml 
commissioners of Bombay for damages for injuries cauTed 
to their house by the negligence of the defendants’ servants 
in digging a trench, it was held that in cases where the 

zlzvstti iis: d ri h -i sk “■? 

I i ^ uimsej.r trom /iabihtj by binding the contractor in 
take effectual precautions and was personally liable, as well 
as the contractor, to repair any damage caused thereby (b) 


Art SO. 
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CHAPTER VI I. 

THE EFFECT OF THE DEATH OR BANKRUPTCY 

OF EITHER PARTY. 


SECTION I.— COMMON LAW. 

Art. 31 —Death generally destroys the Right of 

. W a general rule, the right to sue and the 
liability to be sued for torts ceases with the life 
of either party {a). 

(2) This lule does not apply where the tort 
to committed by the deceased and consists of : 

(&) The appropriation by the deceased, of pro- 
perty (or the proceeds or value of pro- 
perty) belonging to the plaintiff (b) ; or 

l 0 3 ) An injury to real or personal property 

committed by the deceased within six 
calendar months of his death (e). 

The rule does not apply when the death is 

that of the person who would have been plaintiff if 

he had lived, and the tort consists of : 

(a) An injury to real property of the deceased, 

committed within six calendar months 
of his death ( d ) ; or 

(a) United Collieries, Limited v. Simpson, [ioool A. C. 282 • toi 
7 6 9 T ‘ 129 25 T ‘ L ■ R 618 > Chnnilal v. Secretary of State, ^ Bom. 

{b) Phillips v. Homfray, 24 Ch. D. 439 [C. A.]. 

0 ) 3 & 4 Will 4, 0 42, s. 2 ; see KM: v. Todd, 21 Ch. D. 484 TC A 1 
vZoS 7 V rZnt JL. 1V0 " Sht Withi “ Six mont ^ s constitution 'of li 

(,d) Ibid, The action must be brought within twelve months of death. 



COMMON LAW. 

(b) An injury to the personal property of the 
deceased (a). 

(3) (a) An action may be maintained aaainst 
the executors or administrators or heirs ovveZ 
sentatives of any person deceased for any wron^ 
committed by him in his lifetime for which he 

shlnl? su , biect t0 “ ~ » «»Sb 

iuon shall have been committed within one 
year before such person’s death (b). 

PvJnLte 1 a . e H°“ “ay be maintained by the 
- eutois, administrators or representatives of 

in the G lifetimp Ce ? Sed l f0r &Gy Wron « committed 
^ Li “ 6 0f ® uch P erson > which has occa- 
sioned pecuniary loss to his estate, for which 

rong an action might have been maintained bv 

such person, so as such wrong shall have been 

committed within one year before his death ( c ). 

(c) Exception. — H o causes of action for de- 
amation, assault, as defined in the Indian Penal 

the OF* Persona! injuries not causing 

where St P f fcy ; nor acfcions “ cases 

ere, after the death of the party, the relief 

be U fu!a C tor! d ^ ^ e f J *° ye ?’ or panting ^ would 
or administekto™). agfUns ‘ Ms exeoutors 


“actio V that of the person injured the rule 

U V e ' somUs montnr cum persona ” only applies to 

{a) 4. Edw. 3 , e. 7 ; 2; Edw. 3, c. 5. 

tl S S? V (X 5- 1 18 SS^ " '• The action 
Indian Id.ufen A^^x® & ^ the See 

dateof tife death 1 b<3 bi ' b l l ° h t ^hm one year from the 

(IX of rgost Art ao 1 wron S ed * See Indiilu Station Act 

„ /v j ^ e - Succession Act (X. of 1865), s, 268 * The Proha fp 
amlAdmm.strahon Act (V. of 1881), s. 89 ; darifa v. MuneMan^l 


Art. 31. 


Indian law 



OT THE ' NATURE OS A TOUT, 



Art. 31\ torts of a purely personal nature, such as libel and assault ; 

it does not apply to any torts whereby the personal property 

of the deceased has suffered (a). “The only cases in which, 
apart from' the question of breach of contract, express or 
implied, a remedy for a wrongful act can be pursued against 
the estate of a deceased who has done the act, appear 
to be those in which the property or the proceeds of the 
value of property belonging to another have been appro- 
priated by the deceased person and added to his own estate 
or moneys 5 5 (&*). 

Illustrations. (1) An action to restrain the infringement of a registered 

trade mark may be brought by the executors of the owner 
of the trade mark, in the event of his dying before action 
brought, or, if brought, may be continued by his executors 
after his death (c). 

- (2) The case of Hatchard v. Mege (d) is an excellent 
example of the rule under consideration. .There it was 
held that a claim for falsely and maliciously publishing 
a statement calculated to injure the plaintiff's right of 
property in a trade mark, was put an end to by the 
death of the plaintiff after the commencement of the action 
only so far as it was, a claim for libel ; but so far as 
the alleged tort was in the nature of slander of title, the 
action survived, and could be continued by his personal 
representative, who would be entitled to recover on proof of 
special damage. 

Act XII of Act XII. of 1855 applies only to cases of actions com- 

1855 (India), menced by legal representatives, and suits instituted in the 

lifetime of the injured person or the wrongdoer abate at 
death (e). The rule of abatement would apply where the 
estate of the wrongdoer did not in any way benefit by the 

(a) Twy cross v. Grant, 4 C. P. D. 40. 

(b) Phillips v. Homfray 24 Ch. D, 439; Tmnmala Naga - 
bliwshanam v, Sri Rajah Venkatadri, 23 M. L. J. 255 : 12 M L. 

T. 383. 

(c) Oakey dj* Son v. Dalton , 35 Ch. D. 700. 

(d) 18 Q. B. D. 771. 

(e) Krishna Behari Sen v. Corporation of Calcutta , 31 Cal. 406; 
Ramchode Das V. Rukmony Bhoy, 28 Mad. 487 ; Karidas Ramdas 
V. Ramdas Mathradas , 13 Bom. 677 ; Kagabh uslianam v, Yenka - 
tadriappa Rao > 23 M. L. J. 255 ; 17 I. C. 226 ; Suhramania Iyer v. 
Yenkatarama Iyer > 31 I. C. 4 (suit instituted by a manager of a joint 
family.) 
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wrong (a ) ; but where a decree is one© passed against the 
defendant during liis lifetime, the cause of action becomes 
merged in tlie decree, and the legal representative is entitled 
to prosecute the appeal to get rid. of the possible injury, to 
the estate by liability under it ( &)• The rule has no applica- 
tion to criminal prosecutions (c). 

u Personal injuries ” as used in the Probate and Adminis- 
tion Act, s. 89, does not mean injuries to the body merely, 
but includes wrongs to the person which need not necessarily 
cause damage to the estate of the person wronged (d). 
Malicious prosecution is such am injury and an action 
for damages in that respect abates on the death of the 
claimant (e). 


Art. 32 .—Effect of Bankruptcy-. 


(1) The right of action in tort, belonging to 
one who becomes bankrupt, is, not affected by 
his bankruptcy. JL£l unless tha.tort is onejEhidi 


La,which case 


c auses 


the right 



(a) Haridas Ramdas v. Ramdas Mathradas, supra ; SJwatcan v. 
Bliiwa, 8 M. L. J. i8o; Tummala Nagahhushanam v\ Sri Rajah 
Venkatadri, 23 M. L. J. 255 ; 12 M L. T. 383 ; Shorifa v. Munekbhan , 
25 Bom. 574. ' • 

{b) Copal \\ Ramachandra, 26 Bom. 597 ; Paramen Chet by v. 
Sundararajg Nailc , 26 Mad. 499 ; , Josiam Tiruvengadachariar v. 
Sami Iyengar , 7 M. L. T. 195 ; 5 I. C. 937. 

(c) Hazara Singh v. Crown , 2 Lain 27; Mahomed Ibrahim Sahib 

v. Skaik Dawoody 44 Mad. 417/ ' * ■ • r r 

(d) Punjab Singh v. Ramautar Singh , '4 Pat. L.; J. 676; 
Rustoniji Borabji v. Nurse , 44 Mad. 357 F. B. 

(e) Ibid* Marwadi Mothiram v. Samnaji, 31 M. L. J. 772; 
38 I. C. 823. But see contra Krishna Behari Sen v. Corporation of 
Calcutta , 31 Cal. 993 and note (e) at page 84 

(jH Bankruptcy Act, 1914. Wilson v. United Countries Bank, 
Bid., [1920] A. C. 120. • y - :c v . /• . .. . 

(//) See Wright v. Fairfield , 2 B. & Ad. 727 ; Beckham v. Brake , 
2 H. L. Gas. 579; Brewer v. Dew, t i M. & W. 625 ; Hodgson v. 
Sidney, L. R. t Ex. 313; Da' parte Vine , De Wilson , 8 Cli. D, 
3^4 [b* A.]. 



Art. 32. 


Illustrations. 


Accidents 

A 


of the nature of a tout . 

becomes bankrupt ^ t° rt a §‘ ainsfc on e who 

nor can X plaMff^ > tlle b “*- 
raptcy for compenLtT“ P1We “ the >»■*- 

*£■. »Mr ? tte 

r t” t “x?t^ r d - v. «2 ~‘i °L f ” 

benefit f c ).° 11Cil he ma 7 recover for his own u Se and 
i ^o in an action fnv 

S Ich tlie . plaintiff alleged dama^fo fj? d seizure of goods in 
*be premises, and personal Tn!n the g0ods ’ ^mage to 

r 1 tr fe V“ *•*** ” Tr ■* «° 
tie 4b” V aot» S“r " * bS 

r «ptcj (d). Ctld n0b P a ^ to the trustee in tank- 

damai e Bn soTj to® * £ rf in res P a ct of property M 
right of action lnfllCt Ioss on the bankruntl rf aotnal 

the riVht of • PaSSes t0 tbe trustee and ^ ? Cr f dltOTS > the 
LU * right of sumo- f OP , v - and the bankrupt ]n<j 0 c, 

nnless there were°two diSncf ^ * orf to hie riSt ^ 

lstlnct causes of action ( e ). ° W 

SECTI0S . 0 , 

r (1) 'Whenever the dpnfh r 
by a wrongful act, neglecfo/ rtf ^ i§ Caused 
which would fif dpath i, j 1 defau ^ of another 

«“W the paAy ed t 6 - nmed > *>«e 
m res pect thereof, then thJj maiafcain an action 

(a) Bank. t h wrongdoer is liable 

U ’&?'■ Geo V 47 Ykt c ■ S*), s 30 f 2 ) , 

&ohd av 20 Cf I} 4 4 5 Oreo. V. e . co, s ’ , 3 ,° Wand s. 

" * a 780 ' 51 L - •'■ Ch - 


iwsn& r.‘*» w. 

«w i>’ , l- 78o; 52 L. J Oh r.,^h S ‘ 80 f r ). 

37 vy E. 767 . Oh. 543 ; dW. 

2 '■ ^ccke, supra. M „ 

\ e ) Brewer v. , 449 * 
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to an action, even although the circumstances Art. 33. 
amount m law to a felony (a). — 

i/(2) Every such action must be for the benefit 
of the wife, husband, parent and child of the 
deceased, and must be brought by and in the 

name of the executor or administrator of the 
deceased person (<$;. 

\/\&) W here there is no personal representative 
or no action is brought by him within six months,’ 
the action may be brought in the name or names 
of all or any of the persons for whose benefit the 
perspnal representative could have sued (c). 

(4) In every such action the jury may o'ive 
such damages as they may think proportioned 
to the injury resulting from such death to the 
parties respectively for whom and for whose 
benefit such action is brought. The amount so 
recovered, after deducting the costs not recovered 
from the defendant, is divided amongst the 
before-mentioned parties (or such of them as 
maybe in existence) in such shares as the iury 
byj^feir verdict may direct (cl). 

V (5) Not more than one action lies for the 
same cause of complaint, and every such action 

Til f*r? enced w ithin ™ e y ear after the 
death of the deceased (e). 

At common law no action lay against any person who bv «.+. , 

ois wrongful net. neglect or clpfanlfi ranoori +t * Fatal 

d A£J iL _ £ ° , 5 D or cieiauit caused the immediate Accidents 

death of another person, even though damage was thereby Act. 


( a ) 9 & io Viet. e. Q? (usually called Tmi 


Act XIII. of 1855, s . x. 

.a L/ampbeli s Act, 1046) / 

■ ■ >* 

(/;) 9 & 10 Viet. c. 93, s. 2 ; Act XIII. of 

1855, 1. 

r T 2 ^ ^ c * 95 ? s. 1 ; and see 

Jfo "Jjf/fj ran v* ?? /*/ ft j? ^ <77 a 

u, JtC. JLr. 740. 


(d) 9 & 10 Viet. c. 93, s. 2 ; Act XIII. of 

M 1 Q '"tap* taup 0 | 

1855, s. r. 

(«) 9 & 10 Viet. c. 93, S. 4 ; Act XIII. 
[/imitation Act (IX. of 1908), Art. 2t, 

of 1855, s, 2 • Indian 



Art. 33; 

Explanation. 


Points to be 
noted. 


OP THE NATURE OF A TORT. 

directly caused to others bj being deprived of his services 
or support. Still less could his personal representatives 
bring an action in respect of the wrong Committed to the 
deceased himself. And .this is still the law, except in so 
tar as an action lies under Lord Campbell’s Act. So a 
master cannot bring an action for injuries which cause the 
immediate death of Ins servant, though he suffers loss by 
being deprived of those services, nor can a father recover 
in respect of the funeral expenses incurred by reason of the 

detect f S "“" S,d b - r ‘ he »I the 

The following points must be remembered 

r • ^ es un l e ss, bad the deceased lived, he 

himself could have maintained an action at the time of 

wmildt th ' i & °i Xt 1S a good defenee that the deceased 
would have had no cause of action as his injuries were 

caused by his contributory negligence (b). So, too if the 

deceased s cause of action would at the time of his death 

have been barred by a Statute of Limitation” %). or by h J 

noTto r sue C ^ Sat ^ aCti0 \ £o f Ws in 3^ies (i), or agreed 
not to sue (e), no action can be brought under the Act. 

.WE very such action must be brought for the benefit of the 
wife, husband, parent and child of the deceased. Parent 

a”ran!l S eh;iri rand r l Pat ' en h ^ a s tep-parent. Child includes 
a grand-child and a step-child, and a child en ventre sa 

inere(f), but not a bastard (g). The jury arroortion tho 
thiAk g prop”r gSt theSe persons in snch shares as they may 

mni/wot P ff rSOr f for whose bene6t tbe action is brought 
must have suffered some pecuniary loss by the death of the 

re A 1 Cl v'n<r +L ? 7 d 7 Gene '' al Omnibus Co., [1906] 2 K. B. 648 
[t. A. J. But the rule does not apply where the cause of action l« 

i'Z a f‘ °f contract and the death was part of the damages {Jackson v 

Watson Sc Sons [,909] 2 K. B. r 93 ) It has been field that where by 

maste mITbrint In de£ ® ndant a s ™t » injured but not killed, the 
master ma\ bxmg an action for loss of services, sed autppe (Ttppvhmpv 

v. Great Eastern Rail. Co., 4 C. P. D. 163). 1 1 ' J 

(b) Pi/m. v. Great X, orthern Rail Co., 4 B & 3. 396 [Ex. Ch.l. 

\ ■ ^ WlUtam s v- Mersey Each Board, [1905] 1 K. B. 804 [U. A.]. 

(d) Read v. Great Eastern Rail. Co., L. E. 3 Q. B. 555. 

(e) Griffiths, v. Earl of Dudley, g Q. B. D. 357. 

if) The George and Richard, L. E. 3 A. P. & E. 466 ; 24 L. T. 71 7. 
(g) Dickinson v. ISorllt Eastern Rail. Co., 2 H & 0. 735. 
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deceased (a). “ Pecuniary loss” means “some substantial 

detriment in a worldly point of view.” Thus, loss of 
reasonably anticipated pecuniary benefits, loss of education 
or support is sufficient (b ) : as where the plaintiff was old 
and infirm and had been partly supported by his son, the 
deceased (c). Even loss of mere gratuitous liberality is 
sufficient ( d ). But where a father employed his son, who 
was a skilled workman, at the current rate of wages, and 
the son did not contribute to the father’s support, it was 
held that the father had no claim, as he had suffered no 
pecuniary loss by the death of his son (e). 

( 4 ) But “where a man has no means of his own and 
earns nothing, his wife or children cannot be pecuniary 
losers by his decease. In the like manner when by his 
death the whole estate from which he derived his income 
passes to his widow or to his child (as was the case in 
Pym v. Great Northern Rail. Co. (/), no statutory claim will 
lie at their instance” (g). So, too, the jury cannot, in such 
cases, take into consideration the grief, mourning, and 
funeral expenses to which the survivors were put. And this 
seems reasonable ; for, in the ordinary course of nature, the 
deceased would have died sooner or later, and the grief, 
mourning, and funeral expenses would have had to be borne 
then, if not at the time they were borne ( h ). 


(a) Franklin v. South Faster n Rail. Co., 3 H. & N. 211. 

(6) Pym v. Great Northern Rail. Co., 4 B. & S. 396 [Ex. Ch.] ; 
Franklin v. South Fastern Rail. Co , supra ; Toff Vale Rail . Co., v. 
Jenkins , [1913] A., C. 1 ; Ryan v. Oceanic Steam Navigation Co., no. 
L. T. 641. 

(e) Hebherington v. North Fastern Rail. Co., 9 Q. B. D. 160. 

(d) Dalton v. Soioth Fastern Rail. Co., 27 L. J. C. P. 227. 

(e) Sykes v. North Fastern Rail. Co., 44 L. J. C. P. igt. 
Damages have been awarded for the loss of domestic services of a 
wife (Berry v. Ilumm , [1915] 1 K B. 627) and for loss of anticipated 
earnings of a daughter ( Tgff Vale Rail. Co., v. Jenkins, [19 1 5] A. 0 . 1). 

(/) 2 B. & S. 759 [Ex. Ch.]. 

(g) Per Lord Watson in Grand Trunk Rail. Co. of Canada v. 
Jennings, 13 App, Cas. 800, 804. 

(h) Blake v. Midland Rail. Co., 18 Q. B. 93 ; Dalton v. South 
Fastern Rail . Co., 4 C. B. (N.s.) 296 ; Clark v. London General 
Omnibus Go , [1906] 2 K. B. 648 [C. A.] ; Ratilal Kalidas v, Madras 
Railway Co., 4 M. L. T. 238. 


Art. 33, 


What damage 
must he 
proved. 
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OF THE NATURE OF A TORT. 


Art. 33. 


let* 


Insuran 
to lx? taken 
Into aec 


of 

lij. 


( 5 ) If the deceased obtained compensation during h; s 
lifetime, no further right of action accrues to his representa- 
fives on his decease (a). * 

. ( 6 ) « was formerly held that where the deceased had 

insured his life, the jury m assessing damages ou°-ht to take 
into account the value of the policy payable on his death in 
diminution of damages This is now, however, altered by 
the Fatal Accidents Act 1908 (6), by which the rule under 
Lord Campbell s Act is made the same as in common law 
actions for damages (c) and “any sum paid or payable on 
the death of the deceased wider any contract of assumnce or 
insurance is not to be taken into account . 

. ,:7) B { the la ' v of England (Lord Campbell’s Act) the 

jury are to give damages m proportion to the injury ; by 
the law of British India, the court should award damages 
1 PfPf turn to the loss resulting to the party from snch 
death (d). In assessing damages for the death of a child 
owing to a fall caused by the negligence of the defendants 
the circumstances of the case and the position of the child 
and parents are to he looked at; but deductions mi-ht be 
made for the cost of maintenance during the years the child 
might reasonably be expected to live. Funeral expenses 
cannotbecompensaiedfor The term “representative” 

(<r) Bead v. Great Eastern Bail. Co , L. R ? 0 B tree T!„+ 

? ( ? l { l D , M f - Wicklow and Wexford Bail Cof 30 L R Fr 

[t. A.], where the Irish courts decided contra. 54 

(h) 8 Edw. 7, c. 7. 

(r) See Art, 40, post. 

Sen^tafvlTstt f °t P - B M' Co ’ 8 B - H - R ( 0 . C. J.) 1 30 • 

1913 20/c ts f - r mfCi l Ba°T^ V ‘ f°Pf Sin 9 h > 284 P. L R.’ 

32 I.C. i8;Piaramv BeiarfBam 6 q7 Io6 - R . B - 

6 4 ct i * a 3 p ff cabIe as a rule of ^ 

16 Be 

G. LEEaUa; f } £ t 0 ^°r°£ unda ^ mi ’ f Mad 4 79 ; Vinayah v. 

the Act) ; Sri GopaL 7 Tc 77 n 7 

not a person adopted by the widow after heir husband “s d^ath.) 46 ^ 

i9) Si/ed Sada ?'< s **« v. Erishnamoliini East, 7 i I C 346 
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The findings of a criminal court are not relevant in a Art. 33. 

civil court, but the criminal proceedings may be referred to 

to test the evidence offered in the civil court (a). 




(») 1 tana v. Basunt Kmu\ 117 P. R, 1912 ; 16 I. C. 491. 



omnienfc. 


CHAPTER VIII. 

OP DAMAGES IN ACTIONS FOR TORT. 


Art. 34 — Damages for Personal Injury. 


. There is no fixed rule for estimating damages 
in eases of injury to the person, reputation, or 

feelings, and the finding of the jury will only he 
disturbed — 

^a) Where the amount of the damages 
awarded is so excessive that no twelve 
men could reasonably have given 

^ ^ O) ; 

(V) Where the court comes to the conclusion 
from the amount or other circum- 
stances that the jury must have taken 
into consideration matters which they 
ought not to have considered, or applied 

j a wrong measure of damages (b) ; 

(c) Where the smallness of the award shows 
that they have either failed to take 
into consideration some essential 
element ( c ), or have compromised the 
question (cl). 

The court will not interfere with the verdict of a mry 
merely on the ground that the damages awarded (e) are more 


(a) Praed v. Graham, 24 Q B. D. 53. ‘ 

[C A -?° llnstorL v ‘ Great Western, Rail. Co., [1904] 2 K. B. 250 

D 4c ] 6 FIlilUps v ‘ Zoltd on a>i<Z South Western Bail. Co., 4 Q. B. 

[1917] ^Z iar, ^' Jrd ’ L R ‘ 10 Q ' B ‘ 54 ’ Eamsias CaUmieos, 

(e) Britton v. South Walets Ball. Co., 27 L. J. Ex. 355. 
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tlian the court itself would have awarded. The court must 
be satisfied that the jury has not really acted reasonably on 
ie evidence, hut has been misled by prejudice or passion, 
or lias acted on a wrong principle (a). The only power of 
ie court, If they think the damages excessive, is to send 
the case down for a new trial. They cannot (except by 

consent) usurp the functions of a jury, and themselves 
assess the damages (b). ■ 

And where damage which is not actionable is combined 
witti damage which is an actionable wrong, the former 
amage may be taken into consideration to swell the 
damages awarded on the actionable wrong (c). 

So, m action for false imprisonment, libel, or malicious 
prosecution, the jury may take into account the iniured 

reelings And reputation of the plaintiff, and not merely his 
pecuniary loss ( d ). J 

. . Thu ®) to beat a man publicly is a greater insult and 
injury than to do so in private, and is accordingly a ground 
for aggravation of damages (e). But where the assault 
consisted of a slight push on the wrong impression of a 
trespass and there was no injury to person or reputation, 
ie arnages may be nominal (/). In the case of a criminal 
assault, the plaintiff is not entitled to include in his claim 
his costs of the criminal prosecution (g). 


Art. 3 o. Damages for Injury to Property. 

(1) The damages in respect of injuries to 
property are to be estimated upon the basis of 


(«) Per Lord Halsbuev, L C, in Watt v. Watt, [too cl A C 
[Q 5 , fj /lnston v * Great Western, Rail. Co., [1904] 2 K.B. 250 

>70 Watty. Watt, [1905] A C. 115. 

f Jackson v. Watson & Sons. [1909I 2 K. B. 101 • GriffUh v 
Richard Clays ^ Sons, [ 1 9 r 2 j 2 Ch. 29 t 93 ’ ^ ’ 

v Rai^Tnd^V l Iar ° W - E> 8 ? : Rai Jun 9 Bahadur 

A j-p f ll0 !h ' c -- W. N. 537; Kastm-ibai Bkratar v. 

cr. 1. jf. My. Co , [1923] Bom 172. 

(c) Tallidge V Wade, 3 Wils. 18. 

(f) Kiunud Rant v. Bignold, 68 I. C. 664. 

(g) Jagannatkv. Hakim, [1916] P. R. 17 ; 30 I. 0 . 483. See also 
Fazal Imam v. Ratal Rasul, 12 All. *66 ; Churamoni Basi v. 
Baidyanath Naik, 32 Cal. 429. 


Art. Zii 


Assault. 



Art. 35. 


Conversion. 


DA OA TBtE NATURE OA A TORI'. 

being compensatory for the deterioration in value 
caused by the wrongful act of the defendant, 
and for all natural and necessary expenses 
incurred by reason of such act (a). 

V '(2) In actions for trespass to real property 
the measure of damages is the loss the plaintiff 
has sustained in consequence of the wrongful 
acts of the defendant, and not the benefit which 
accrues to the latter. 

/ ' (3) When the wrong consists in depriving the 
plaintiff of his personal property the measure of 
damages is the market value of the property at 
the time of the commission of the wrong:. 

% K > o 

> (I) Where the wrong results in the plain- 
tiff’s being temporarily deprived of the use of 
personal property, the measure of damages is the 
value of the use of which he is deprived. 

(1) Thus, for the conversion of chattels, the full market 
value of the chattel at the date of the conversion, is, in the 
absence of special damage, the true measure (b). Where the 
conversion consists in a refusal to deliver them up to the 
person entitled to them, the value at the time of the refusal 
is the measure of damages (c) But the Court is not 
precluded from finding as damages the value at a subse- 
quent time even up to the date of the trial (d). 

If there is no market value, the actual value must be 
ascertained otherwise (e). 


( a ) See Rust v. Victoria Dock Co., 26 Ch. D. 113 [C. A.]. 

, j J f . * •— ' __ ^ ro All. 133 ; ’Mahomed MoJisin V. 

lurab AUt 6 A. L J. 441 ; 2 I. C. 163 ; Grizzle v. Ally, 8 Bur. L. R, 
f 3 b 2*andlal Tha kersey v. Bank of Bombay , 12 Bom. L. R. 316 : 5 
Lt. 457; Azmat Ali v. Maul a Baksh, 5 A. W. K 200 ; Has am 

r vr^xi /-1 n <jma ’ 3 - 9 ( 0 - J) r 4 ° ; , Me Ivor v. Staiiibank. 

5 -VI. H C. R 70 ; Jacob Elias v. Fossa Kalian , 2 S. L. R. 192 » is 
I* C. 757. . * 5 J 

(c) Henderson Co. v. Williams , [1895] 1 Q B. 521 [C. A.]. 

Ereyeftis Sf Co. v. Firm of Ghandamal Sr Co.. 
13 S. L. R. 12; 25 I. C. 878. 9 ‘ 

(e) France v. Gaudet, L. R. 6 Q. B. 199. 
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.Where the defendant cut a ditch across the plain- 
tirrs land, the measure of damages was the diminution in 
value of the land, and not the cost of restoring it (aA 

( 3 ) In Whitivham y. Westminster Bryrnbo Coal and Cole 
Go. (o), another principle was applied in peculiar circum- 
stances. The defendants had wrongfully tipped on the 
plaintiff s land spoil from a colliery, and it was held that in 
the special circumstances the value of the land to the 
defendants for tipping purposes was the proper measure, as 
the defendants had had the use of the plaintiff’s land for 
years, and they ought not to do this without paying for it. 

. OO So, where. coal has been taken, by working into the 
mine of an adjoining owner, the trespasser will be treated 
as the purchaser at the pit’s mouth, and must pay the 
market value of the coal at the pit’s mouth, less the actual 
disbursements (not including any profit or trade allowances) 
for severing and bringing it to bank, so as to place the 

owner in the same position as if he had himself severed and 
raised the coal (c). 

( 5 ). Where, owing to a collision, the plaintiffs lost the 
use or a dredger for some weeks, they were entitled to 
recover as damages for the loss of the use of the dredger a 
sum equivalent to the cost of hiring such a dredger 
although they were not out of pocket in any definite sum <ld 
And where a harbour board lost the use of a lightshin' by 
reason of its being damaged by collision, they recovered not 
only the cost of the repairs,, but a sum for the loss of the 

v S ' t?' although its place was taken by a spare 
lightship they kept m reserve (e). But where the defend- 
ant detained a ship belonging to the plaintiff which was 
in use on a non-paying route purely for maintenance of 
business Connection . and future profit, loss of such future 
profit by such detention was held too remote (/). It is the 
duty of the plaintiffs to use all reasonable means to mitigate 


1 Vednesbwn 

tV 


(a) Jones v. Gooday , 8 M. & W. 1 46. 

(^) f*?96] 2 Ch. 538 ; Lodge Holes Colliery Co. v. 

Corporation, [ 1 908] A. C. 323. ,y ■ 

fn re United JHerthyr Collieries Co, L E K En Afi [C A 

Bipin BeharyBose, S. 

(d) The Greta Holme , [1897] A. C. 596. 

(e) The Mediana , [1900] A. C. 113. 
if) The BodlemU, \iqoj\ P. 286, 
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Trespass to 
land. 


Taking coal. 


Loss of use of 
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Art 36. his loss and the measure of damage is the loss actually 
incurred (a). 


Illustrations, 


Art. 36. — Presumption of Damage against a 

Wrongdoer. 

If a person who has wrongfully converted 

property refuses to produce it, it will be pre- 
sumed as against him to be of the best descrip- 
tion ( b ). 

(1) Thus, in the leading case ( b ), where a jeweller who 
.had wrongfully converted a jewel which had been shown to 
him, and had returned the socket only refused to produce 
it in order that its value might be ascertained, the jury were 
directed to assess the damages on the presumption that the 
jewel was of the finest water, and of a size to fit the socket * 
tor Umniapr&suimtntur contra spolzatorem. ’ 

p ?° 5 w * iere a diamond necklace was taken away, and 
part of_ it traced to the defendant, it was held that the 

hands lnfer * hat the wllole t,lin §' had come into his 


Art. 37. Consequential Damages. 
£,r,d^^ er€ li Spe ^ al dama » e has resulted naturally 

repnvf> lr ^f ^ ^ vfj 1 ^ or ^^ ous act it may be 

Sndld d J ' damages must be either the^n- 

“s ^ sr ° r the “ 

The difficulty in cases under this rulp ics j . 

what damages arp flm ,* a a S rnle 18 determine 

resnlf n-P ln ^ en ded or natural and nrohnhlp 

result of the tortious act and what are too remote 

[1912] A^a 673 Y& t^with the Unde, f r ? und Electric Rails 
Jamal v. Moolla RamoZ l C o ^ ffZl r a ^ Wreabw f in 
applied in Reel- v. Faber, 60 Sol. Jo.’ 253. 6 A ' G ' 175 at P- *79 ; 


' v V* J J 

Mani Ckaudhrami "y ^BhubmMnl 5 °i 1 j 1 j 3 *?- L - C 356 ; Simla r 
also Framji Sormasii W lmn Ohoudri, 11 W. R 336 See 

CW, ww , iombae.y* H. GT{RZ"C d **’ Cf > mm ^onen of 


w A A! P. , 6 , 


f-'t I •>* 
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(1) If, through a person’s wilful or negligent conduct 
corporal injury i s inflicted on another, whereby he is 
partially or totally prevented from attending to his business, 
the pecuniary loss suffered in consequence may he recovered, 
tor it is the natural result of the injuria (a)* 

( 2 ) TV here the tort occasions as a natural result mental 
shock, damages may be recovered in respect thereof. It 
was long doubted whether mental shock caused by fright 
without any bodily injury was a subject for damages, but 

it has now been decided that damages are recoverable in 
respect thereof (&).. 

(3) So, the medical expenses incurred may be recovered 
if they form a legal debt owing from the plaintiff to the 
physician, but not otherwise (c). 

(4) Similarly in an action for compensation for malicious 
prosecution, all costs properly incurred in the defence to the 
criminal charge are generally recoverable as damages (d). 

(5) A cattle-dealer sold to the plaintiff a cow fraudulentlv 
representing that it was free from infectious disease, when 
he knew that it was not; and the plaintiff bavin placed 

It 6 war held that 0t ?b rS ’ f- e I-r sht the disease a ° nd d ied 
It was held that the plaintiff was entitled to recover as 

damages the value of all the cows, as their death fras the 
Phillips v. London and South Western Uni! On .Ann 

kfr n^Tr V!T’ [I9 ' 9] J K B ' 3'^ (action for inmrv 
by uttenn false words to threaten) ; Manulens v. Leon Cicnol , if 

208 ; Lindsey v. Queens Motel Co , Ld fioiol i IT n 9 9 V 'T-' 

for wrongful dismissal). ’ 1 9 9j . K ' B ' 212 ( actlons 

q V ‘ BeU>1 Stark> 287 ; and seo SparJk x; ITeslop, 28 L. J. 

(d) Sham a Charan Haidar v. Bihar i Led JCoilmt ia W 1? , , „ 
Bannomali Nandi v. LLurrydos Byragi 8 c7’ 7 o SrilaV 

1 o¥Vlf~ r 62 5 M Jung Bah adv.r v. Mai ’oudor Sahov 
i O. W. JN 537 ; In re Sanjivi Reddy, o M, L T 172 * K T n qq;’ 

C U R. Se 8 e s r ^nt U uo el suff ei wm° 1 f f^ayan v. AnMtam, 6 °k h! 

4 All. 97 ) ; Chur am ani L)asi v! Baid^^Na™ ^ St 429 *™"’ 


Art. 37. 
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Legal 

expenses. 

Infection. 
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Art. 37. natural consequence of liis acting on the faith of the defend- 
ant's representation (a). 

Loss of ship. (6) So, where a steamer (wholly to blame) collided with 

a sailing vessel, and destroyed its instruments of naviga- 
tion, and in consequence of that loss, the sailing ship ran 
ashore, and was lost while making for port, it was held that 
the loss of the ship was the natural result of the collision, 
and that owners of the steamer were liable (6). 

(7) But where defendant had an ordinary water supply 
and tap in his house and the tap, was turned on and the 
•waste-pipes plugged by the malicious act of a third person 
over whom defendant had no control, as no negligence was 
shown, defendant was held not liable for damage done to 
premises below from escape of the water (c). 

n (8) Again, where a steam lorry was left on a highway 
unattended and a third person succesded in setting it in 
* j motion by operating a complex mechanism, as it was reason- 
able that defendant should have anticipated the success- 
ful interference of a third party he was held not guilty of 
inegligence, and not liable for the damages resulting from the 
'act of the third party (d). ° 


Art. 38/ — Prospective Damages. 

The damages awarded must include the 
probable future injury which will result to the 
plaintiff from the defendant’s tort because more 

than one action will not lie on the same cause of 
action. 

TJ _ J .. ' 1 ^ ^ ^ . a young man of twenty-eight, who had 

noddy b een trained as a marine engineer, and intended to follow 

injuries, it as his profession hut had not obtained a post, and was 

working for his father at a salary of £3 a week, was injured 
in a railway accident, it was held that £3,000 damages were 
not excessive. The salary which he would have been 


(ff) Mullett v. Mason, L. E i 0. P. 559. 

(1) The City of Lincoln, 15 P. D. 15 [C A1 
'phen, [ 1 9 jo] A. C. 956. 


(c) Richards v. Lothian, [1913] A. C. 263. 
id) Ruoffr. Long Sf Co., [1916] 1 K B. 148. 


Weld -Blundell v. 
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probably able to earn was £500 a year, and his physical 
condition prevented him from earning it. £3,000 represen- 
ted his prospective loss from this cause (a). 

( 2 ) So, in estimating the damages in an action for libel- 
ling a tradesman, the jury should take into consideration the 
prospective injury which will probably happen to his trade 
in consequence of the defamation (b). 

( 3 ) But where the same wrongful act causes damage to 
goods, and also damage to the person, it has been held 
that there were two distinct causes of action, for which 
separate proceedings might be prosecuted (c). 

( 4 ) And if the tort be a continuing tort, the principle 
does not apply ; for in that case a fresh cause of action 
arises de die in diem. Thus, in a continuing trespass or 
nuisance, if the defendant does not cease to commit the 
trespass or nuisance after the first action, he may be sued 
until he does. Whether, however, there is a continuing 
t°rt, or merely a continuing damage* is often a matter of 
difficulty to determine. 

( 5 ) In Barley Main Colliery Co, v. Mitchell (d), the 
appellants worked their mines too close to the respondent’s 
property, and in consequence some cottages of the respondent 
were injured in 186 S, and were repaired by the appellants. In 
1882 , in consequence of the same workings which caused 
the damage of 1868* a further subsidence took place, and 
the respondent’s cottages were again injured. The case 
turned on the question of whether the respondent was 
barred by the Statute of .Limitations, but incidentally it 
was decided that the tort was not the excavation, but the 
causing the respondent’s land to subside. The excavation 
was no doubt the cause of the subsidence, but the tort 
itself was damage resulting from the infringement of the 
respondent’s right of support, and consequently each separate 
subsidence was a distinct and separate cause of action for 
which a new action would lie. 


v * Great Western Rail. Co., [1904] 2 k. B. 250 
LwA.J ; JrnUhjQS v. London and South Western Hallway, 5 C. P. D. 
280 ; Armsworth v. South Eastern Hail way Co., 1 1 Jur. '758 $ 
T inayaga Mudaliar v. H arthasarathy Aiyanqar , 7 L. W. aik \ 4c 
I C. 556; Srircnn v. Belli Electric Tramways Co, Ld . 75 P. K. 
I 9 , 9 5 49 I- C. 435. 0 

(h) Gregory v. Williams , 1 O. & K. 568. 

(c) Brunsden v. Humphrey, 14 Q B. D. 141 [0. A.]. 

(d) ir App Gas. 127. 


Art. 38 
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Art 3 E (6) Where the defendant not only kept the plaintiff out- 

~ — - of possession of his land, but cut. down all the . fruit-bearino*' 

and timber trees (a), and likewise where the plaintiff’s land 
was flooded owing to the cutting of a bank of a reservoir (/;), 
all profits that might have been realised were awarded as 
prospective damages (c). 


Illustrations, 

Seduction 
under guise 
'd courtship. 


Character of 
girl seduced. 


Art. 39. — Aggravation and Mitigation. 

The jury may look into all the circumstances, 
l at the conduct of both- parties, and see 
where the blame is, and what ought to be the 
compensation according to the way the parties 
have conducted themselves (d). 

( 1 ) In seduction, if tlie defendant had committed the 
offence under the guise of honourable courtship, that is 
ground for aggravating the damages; not, however on 

offeree Tnd te - r T h ° f .„ oontract > that is a separate 
offence, and against a different person. “ The iurv did 

mfdl’ u T 8 WhSre i V vas 1 P roved that the seducer had 
made his advances under the guise of matrimony in eivino- 

K e tn?;^- if ‘ h t ei “ r ‘? sed "“ d b ™sA» Action 

mdn 2 .il promise of marriage, so much the better. If 

been dissatishVrWp 5 ha f, be ® n = iv f n > we should not have 
& r i the P lain tiff having received 

lit lighter ” («) Permitted ^ pay his addresses to 

cha 2 L^L°Sy^educ t e d e .P rev * ons f° ose or immoral 
the using o immodest Wn le l f °- r mit % a tion ; 

herself to the defendant S S’ f °- mst T e ’ ° r sab ^ ittin ^ 
indelicacy (/) * Under ^cumstances of extreme 


«) A umai-ee v. Buma Sundaree, io W. E, 202. 

'.’I FuHn ‘ tn £' ll t/h v. Mdtcr All, W. E. (1864^ 16? 

('*} See Kan Baxo >-(t rm -t- T” it. 7 ■ 3 5*. 

(,j\ n ■ t , a s ■ 1 eei ’ ahhadra md 36 miA 580 . 

(1 *"*• n*. urn. Co., tv. E 

% sf •' 1 * • lKd3 ’ ’• 5 Ik .» 

V , See T en-Tj v. U all-ins, 7 C. & P. 3g8 . 
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J ' In; Actions -for defamation, a plea of truth: is. matter of Art...3Q 
aggravation unless proved, and may be taken into com “ — — 
sicleration by the jury in estimating the damages («.), , ' 1 

( 4 ) Evidence of the plaintiff’s general bad character is 
allowed in mitigation of damages in oases of defamation. 

But although evidence of general reputation of bad character 
is admissible, evidence of rumours and suspicions before the 
publication of the libel that the plaintiff had done what was 
charged in it, or of facts showing* the misconduct of the 
plaintiff, is not admissible {b). 

( 5 ) Where a person trespassed upon the plaintiff’s land, 
and defied him, and was otherwise very insolent, and the 
jury leturned a verdict for £o00 damages, the court refused 
to interfere, Gibbs, C.J., saying; “Suppose a gentleman 
has a paved walk before his window, and a man intrudes, 
and walks up and down before the window, and remains 
there after he has been told to go aw r ay, and looks in while 
the owner is at dinner, is the trespasser to be permitted to 
say, ‘Here is a halfpenny for you, which is the full extent 
of all the mischief I have done’ ? Would that be a 
compensation ? 5 ’ (c). 


Plea of ~ 
truth in 
defamation 

Plaintiff’s 
had character 
in 

defamation 


Insolent 

trespass 


Abt. 40. — Insurance not to be taken into 

Account. 

' In assessing damages whether for personal 
injuries or for injuries to property the jury ought 
not to take into account any sum which may be 
paid or payable to the plaintiff under any policy 
of insurance (d). 

So where a plaintiff sued for damages for personal in- 
juries received in a railway accident, and the jury found as 
damages £ 217 , and it appeared that the plaintiff was 
entitled to receive £31 on an accident policy, it was held 

(ot) Warwick v. Foulk.es , 12 M & W. 507. 

t (b) See Scott v. Sampson, 8 Q. B D 49 r, and Wood v. Durham 
( Earl), 2 r Q B. D 50 r ; and as to giving particulars, see B S. C * 
Order XXXVI , r. 37. 

(?) Merest v. Harvey, 25 Taunt 441 ; Saha Lai v Lola Amba 
Prasad, 20 A. L. <J 983 

(d] : Bradburn v. G-reat Western Bail. Co., L. R .lo. EXi-i, and 
■see Yates v. Whyte. 4 Bing N. C. 272. , . ■ ' 
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Art. 40. that tlie sum awarded by the jury ought not to be reduced 

_ ’ by the sum of £31. If it were otherwise the defendant 

would get the benefit of the plaintiff’s having insured, and 
in some eases might have to pay nothing. Insurance is a 
matter between the insurer and the assured, and ought not 
to affect the liability of the wrongdoer to pay in. full the 
damages caused by his tort (a). 


... v v * Hail. Co, L. R. 10 Ex. i, and 

see Yates v. Whyte, 4 Ring. K C. 272 ; in eases of death the 
rule is applied by the Fatal Accidents Act 1908. 


same 



CHAPTER IX. 

OF INJUNCTIONS TO PREVENT THE CONTINUANCE 
OF TORTS. 


An injunction is an order of a court (a) restraining the Definition, 
commission or continuance of some act (h). 

Injunctions are either interlocutory or perpetual. An Interlocutory 
interlocutory injunction is a temporary injunction, granted or A’ 1 'F t ' u >L 
summarily on motion (c) founded on an affidavit, and before 
the facts in issue have been formally tried and determined. 

Such an injunction is granted to restrain the commission or 
continuance of some act until the court has decided whether 
a perpetual injunction ought to be granted. A perpetual 
injunction is one which is granted after the facts in issue 
have been tried and determined, and is given by wav of 
final relief. 


Art. hi. — Injuries Remediable by Injunction. 

{1) Wherever a legal right, whether in regard 
to property or person, exists, a violation of that 
right will be prohibited in all cases where the 
injury is such as is not susceptible of being 
adequately compensated by damages, or at least 


(«) A county court has now, in actions within its jurisdiction, 
. power to grant an injunction against a nuisance, and to commit to 
prison for disobedience thereof (JEr p arte Martin, 4 Q B. D 212; 
affirmed sub nom. Martin v. Bannister, ibid. 491 [C. A j). 

(?■>) As to mandatory injunctions, and as to the general principles 
guiding the courts in granting or refusing injunctions, see Strahan 
and Kenrick’s Digest of Equity, Book III., s. 3, Andrews v. Waite, 
[1907] 2 Ch. 510. 

(c) In the King’s Bench Division applications for interlocutory 
injunctions are made by summons in chambers. On the original side 
of the Indian High Courts of Judicature, they are made by motion 
m court, and in the other Indian courts by petiticjn. 
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not without the necessity of a multiplicity of 
actions for that purpose (a). 

(2) The court has j urisdiction to give damages 
instead of granting an injunction, and will 
generally do so in cases where there are found 
in combination the four following requirements, 
viz., where the injury to the plaintiff’s legal 
rights (1) is small, (2) is capable of being 
estimated in money, (3) can be adequately com- 
pensated by a small money payment, and (4) 
where the .case is one in which it would be 
oppressive to the defendant to grant an injunc- 
tion (5). 

(3 ) To entitle a plaintiff to an interlocutory 
injunction, the court must be satisfied that 
there is a serious question to be tried at the 
hearing, and that, on the facts before it, there 
is a probability that the plaintiff is entitled to 


(a) Imperial Gas Light and Coke Co. Directors v. Broadbent, 

7 H L-Cas 6po; Jamnadas Shanicerlal and Another v. Atmaram, 
2 Bom. 133; O. I. P. Bail. Co. v. Nowroji, io Bom. 390; Apaji v. 
Ap&s 26 Bom 735 y 'Jefhalal V. Lalbliai, 28 .Bom. 298; Frnrnji 
Shapurji v. .Eyamji^ Ediilji, 30 Bom 319; .Behan Lalv.Ghua 
Dal.’s 4 All. 499; Yenkataehelam %' Zemindar of Sivapunga , 27 
Mad. 409 ; Baja of Yenkatagiri x. Baja MudukrisJind, 28 Mad. 
IS rpBama Udayan v Subramanya Iyer,. 31 Mai. 171 ; Binode 
Gdomaree Dossee v. Saudamney Dossee, 16 CaL 252 ; Belbhadm v. 
Sheik. BarTcdt All, 11 C. W. IT 85 ; 4 0 L. J.. 370 ; JE. S. Levy v. 
D. B Erza, 33 0 . L. J. 26; 66 I. C. 119; Appayya Pantulu v. 
Puvvala Kantayya, 14 I. C. 267 ;■ Juircim Mali v. Babaji Yidur. 
,IJ' 'L" E. 182 j Bliaosingh v. Hazari, 7.N. L. R. 179 ■, Ben-ax. 
T.rijvallalh, 6 Bom. L. R. 41 ; Mahadev v. Narayan, 6 Bom. L. R. 
123. As to multiplicity of suits, see GurPershad v. Khuda Baksh, 

8 I C. 6879 and Kirpadayal v. Bani Kishori, 10 All. 80. 

U’) Per Bago allay, L. J , in .Sayers v. Collyer. 28 Oh. 1 ). 103 
[C. A], at p. 108; Serrao v. iVoeZ, ‘15 Q. B. D 549 [C. A]; and 
per A. L ‘SiiiTH, L.J. : in Shelf er v. City of London Electric Light - 
ing Co., Meux’s Brewery Co. y. City of London Electric Lighting 
Co,, [1895] 1 Ch. 287 [C. A.], at ,p 322 ; Ealliandcis v Tulsidas, 
23 Bom 786; Tegumal v. Chabil'omal. 2 S. L. R. 65 ; Bai Samrat 
y^Sardarsahg, - 13 Bom. L. R. 965 ; 12 I. C. 381 ; Bamehmdra v. 
Ecigrmr Singh, 67 I. C. 299. 
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relief (a). . And that unless an interlocutory 
■ * S ^ranted j it will become very 
difficult or impossible to do complete "justice at a 
later stage (5), 

(4) An interlocutory injunction will be 
granted to restrain the publication of a libel 
even though such libel affects the plaintiff in his 
character only, and not in his business. But an 
injunction to restrain the publication of a libel 
will only be granted in the clearest cases (c). 
And not where the libel, however unjustifiable, 
does not threaten immediate injury to the 
plaintiff ( d ). 


The law relating to perpetual injunctions in India is 
contained m Chapter X. of the Specific Relief Act (e) and 
that relating to ’interiocutory or temporary injunction’s in 
Order 39 of the Civil Procedure Cod e(/) Under the 
English law the right to an injunction is prima facie a 
a right to which a plaintiff is entitled on proof that material 
injury has been sustained, so long as no circumstances are 
disclosed to deprive him of that prim& facie ri«-ht ; but 
under the Indian law an injunction would not be” granted 
if pecuniary compensation would afford adequate relief {(])■ 

( 1 ) Thus, where substantial damages would be, or have 
been, recovered for injury done to land, or the herbage 


(a) Per Cotton, L. J., in Preston v. Inch, 27 Ch. D. 497 [C. A 1 
at p. 506 ; Joynarain v. Skippershad, 6 W. R. Mis 1 ; Mohinee v’ 
Tehamoyee, 13 W. R. 60 ; Shadhiram v. Abdul All, 1 A L. J. 527 • 
Chandra Nath Pal v. Sree Govind, 6 C. IV. N. 308 ; Israil v’. 
Sam-ser Salman, 4r Cal. 436; Krishna Chandra Saha v. Kern 
Chandra Ltai, 21 C. L. J. 469 ; 29 I. C. 855. 

(b) Mogul SS. Co, v. McGregor, Gow A Co., 15 Q. B. 
D. 476. 

(c) Bonnard v. Perryman, [1891] 2 Ch. 269 [C. A.] ; Monson v. 

Tussaud’s, Limited, Monson v. Louis Tussaud , f 18Q4I 1 0 B 671 
[C. A.]. ' 

(d) Salomons v. Knight, [1891] 2 Ch. 294 [C. A.]. ! 

(e) Act I. of 1877. See Illus. (p) to (w) to s. 54. 

(/) Act Y. of 1908. 

(g) Boy son v. Deane, 22 Mad. 251 ; DJmnjibhoy v. Lisboa, 13 
Bom. 252 j Umar v. Kewalmal, 3 S. L, R. 30 ; '1 1. C. 938. 

14 
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■» 


Interference 
with, light. 


thereon, by smoke or noxious fumes, an injunction will be 
granted to prevent the continuance of the nuisance ; for 
otherwise the plaintiff would have to bring continual 
actions (a) 

( 2 ) And so where a railway company, for the purpose of 
constructing their works, erected a mortar mill on part of 
their land close to the plaintiff s place of business, so as to 
cause great injury and annoyance to him by the noise and 
vibration, it was held that he was entitled to an injunction 
to restrain the company from continuing the annoyance ( b ). 

( 3 ) As the atmosphere cannot rightfully be infected with 
noxious smells or exhalations, so it should not be caused 
to vibrate in a way that will wound the sense of hearing. 
Noise caused by the ringing of church bells, if sufficient 
to annoy and disturb residents in the neighbourhood in 
their homes and occupations, is a nuisance, and will be 
restrained (c). 

( 4 ) So, where one has gained a right to the free access 
of light to his house, and buildings are erected which cause 
a substantial privation of light sufficient to render the 
occupation of the house uncomfortable, according to the 
ordinary notions of mankind, and to prevent the "plaintiff 
from carrying on his business on the premises as beneficially 
as before, an injunction will be granted in oases in which 
damages do not afford an adequate remedy ( d ). 


(a) Tipping v. St. Helen’s Smelting Co , L. R. I. Ch. 66 ; similar- 
ly in the case of a fried fish shop, Adeems v. TTrsell , [1913] 1 Ch. 769 ■ 
Stearn v. Prentice Pros. Ltd., [1919] 1 K. B. 394 j Belvedere Co. v! 
Rainham, [1920] 2 KB. 487. See Appaji v. Appa, 26 Bom. 733 ■ 
Bai Baicalji v. Perojsliaw, 40 Bom. 401 ; Jawand Singh v. 
Mahommedan, 1 Lah J40; Burma Railways Co., Ltd. v. Rangoon 
Municipal Committee, 13 Bur. L. T. 62 ; 59 I. C. 823 ; Municipal 
Committee of Saugor v. NilJcanth, 11 N. L. R 132 ; 31 I. C. 62. 

(fi) Fenwick v. East London Rail. Co , 20 Eq. 544; but see 
Harrison v. Southwark and Vauxhall Water Co., [1891] 2 Ch. 409 
in which the former case was distinguished. J 

, ,, tyj, V --Pf Held, 2 Sim. (N. S.) 133. Note these were not 

bells 01 an Established church. 

_ Wj, Oolla v. Some and Colonial Stores , f 1004.I A. CL I70 • 
also A andkishore v. Bhagubhai, 8 Bom. 95 ; Hhunjibhoy Comas fy. 
Lishoa, 13 Bom. 252 ; Ghanasam MlJcant v. Maroba, 18 Bom. 474 - 
Sultan B awaiting y Rustomji, 20 Boih. 704; Taro v. Sana- Ullah, 
9 Ajy “f® Aooas Sait v. Jacob Sarron Sait , 33 Mad 327 * 
Anath Hath Beb v. Gulstan 35 Cal. 661 ; Muthukrishna. v. Soma’ 
hnga,.*i I1J. 742 ; 10 M. L. T. 131511 I. C. 642 ; ThaJcur 
v. Abdul Hamid, 2 Lab. L. J. 701 ; 67 t 0 . 28?, 
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(5) An injunction will not be granted against a local Art. f 41. 
authority who are committing a nuisance by sewage pollu- 

tion when it is legally impossible for the authority to obey Sewage 
the terms of the injunction, because they have no power to pollution, 
stop up their sewers or prevent persons from using them, or 
when it is physically impossible. In such cases damages 
will be given instead (a). 

(6) It was formerly held that an injunction could not be bibel. 
granted to restrain the publication of a personal libel, even 
where it injuriously affected property (5). However, since 

the Judicature Act, 1873, the court has power to grant an 
injunction whenever it may appear to be just or convenient 
(s. 25 (8) ). For. some time the court was inclined to 
restrict this power to cases where a libel prejudically 
affected property (c) ; but it may now be considered settled 
that the court has jurisdiction to grant injunctions to restrain 
the publication of all libels ( d ) ; or slanders (e), even oral 
(/). However, the court is extremely chary of granting 
interlocutory injunctions in cases of libel. As Lord Esher, 

M.R., said in Coulson Sf Sons v. Goulson Sf Go. ( g ) : “To justify 
the court in granting an interim injunction, it must come to a 
decision upon the question of libel or no libel, before the jury 
have decided whether it was a libel or not. Therefore the juris- 
diction was of a delicate nature. It ought only to be exercised 
in the clearest cases, where any jury loould say that the matter 
complained of ivas libellous , and ivhere if the jury did not so 
find , the court would set aside the verdict as unreasonable” 

In India the publication of statements, punishable under 
Chapter XXI. of the Indian Penal Code, may be restrained 
by injunction, even though it may be shown not to be 
injurious to property (h). 

(a) Att.-Gen. v. Dorking Union , 20 Ch. D. 595 [C. A.] ; Earl of 
Harrington v. Derby Corporation , [1905] 1 Ch. 205 ; Dulverton 
JRural District Council v. Tracy , 86 J. P. 217. 

(5) Gee v. Pritchard, 2 Swan. 402 ; Clark v. Freeman , n Reav. 

112 j Prudential Assurance Co. v. Knott, 10 Ch, App. 142. 

(c) Thorley's Cattle Food Co. v. Massam, 14 Ch. D. 763 [C. A.]. 

{d) See per Coleridge, L.C.J., iu Bonnard v. Perryman, [1891] 

2 Ch. 269 [C. A ], at p. 283. 

(e) British Bailway Traffic and Electric Co Ltd. v. C. JR. C* 

Co . Ltd. etc , 85 J. P. Jo. $85. 

(/) Hermann Loog v. Bean, 26 Ch. D. 306 [C. A]. 

(g) 3 T. L. R. 346 [C A.] * Cotlard V. Marshall , [1892] 1 Ch 578* 

(h) Specific Relief Act, s. 55, 111. (e). See Shepherd t. Trustee* 

of the Port §f Bombay, 1 Bom. 132, ' * 
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Art. 43. a h t: 42 .— Public Convenience does not justify 

the continuance of a Tort. 

r 

It is no ground for refusing an injunction 
that it will, if granted, do an injury to the 
public. But although an injunction is granted, 
its operation may he suspended, where it would 
work an injury to the defendant far outweighing 
the benefit to the plaintiff, to enable the defen- 
dant to provide for the new circumstances (a). 

Illustrations. (1) Thus, in the case' of Att.-Gen. v. Birmingham Borough 

'Council (b), where the defendants had poured their sewage 
into a river, and so rendered its water unfit for drinking and 
incapable of supporting fish, it was held that the legislature 
not having given them express powers to send their sewage 
into the river, their claim to do so, on the ground that tlie 
population of Birmingham would be injured if they were 
restrained from carrying on their operations, was untenable. 

( 2 ) And where a railway company were forbidden by 
statute to run trains across a level crossing at a greater 
speed than four miles an hour, it was held that they must 
be restrained by injunction at the suit of the Attorn ey- 
General, from running trains at a greater speed than four 
miles an hour, and that the court could not entertain tbe 
question whether the infringement of the statute caused 
any inconvenience to the public (c). 


(a) Stollmeyer v. Trinidad Lake Petroleum Co., [191 S] A. C. 

485. 

(7)) 4 K. & J. 528. But ef. 111 . (5), p. 107, swpra. 

(c) Att.-Gen v. London and North Western Rail. Co , [1900] 
1 Q. B. 78 [C. A.]. 



CHAPTER X. 


OP THE LIMITATION OF ACTIONS FOR TORT. 


SECTION I.— THE STATUTES OF LIMITATIONS. 

•Art. 4*3. — • The Principal Periods of Limitation. 

Every action for tort must be brought within 
six years from the time when the cause of action 
is complete (a>, except — 

(a) Trespass to the person by assault or false 

imprisonment — within four years (b). 

(b) Slander by words actionable per se — 

within two years ; otherwise, on proof 
of special damage — within six years ( c ). 

. (c) Actions under Lord Campbell’s Act — 
within one year from the death of the 
deceased ( d ). 

(d) Actions under the Employers’ Liability 

Act — within six months, or (if injured 
person be killed) within one year of the 
death (e). 

(e) Actions for recovery of land — within 

, twelve years (fj. 

(ct) Limitation Act, 1623 (21 Jae.. I, c. 16), s. 3. 

( b ) ibid . 

(c) Hid. 

{d) i^atal Accidents Act 1846 (9 & 10 Viet. 93 ). See Indian Limi- 
tation Act (IX of 1908', Art. 33. 

(< e ) Employers’ Liability Act, 1880 (43 A 44 Viet. c. 42), s. 4. See 
Indian Limitation Act, Art. 94. 

(f) See Indian Limitation Act, Arts. 134 and 13 5* where the rule is 
more fully stated. 
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(f) Actions for statutory penalties— within 

two years (a). 

(g) Actions for damage by collision at sea — 

within two years ( b ). 

(h) Infringements of copyright — within three 

years (c). 

The Indian Limitation Act (IX. of 190S) prescribes the 
following' periods for actions on tort : 

(a) One year — in cases of false imprisonment, suits bj exe- 

cutors, etc. under the Legal Representatives Suits 
Act, 1855, suits under the Indian Fatal Accidents 
Act, 1855, other injuries to person, malicious pro- 
secution, libel, slander, seduction, inducing breach 
of contract, illegal, irregular or excessive distress, 
wrongful seizure of moveable property under legal 
process, loss of injury to goods by a carrier (d). ° 

(b) Two years — in cases of conversion, suits against exe- 

cutors, etc. under the Legal Representatives Suits 
Act, 1855, and any other act of malfeasance, mis- 
feasance and nonfeasance independent of contract, 
not otherwise provided for in the Act (e). 

(e) Three years— in cases of obstruction to a way or 
watercourse, diversion of watercourse, trespass on 
immoveable property, infringement of copyright or 
any other exclusive privilege, and waste (/).° 

(d) Twelve years — for actions for recovery of land (g). 


Alt. 44. 


Commencement of Period \ 


m (1) If the cause of action is the doing of a 
thing; the action must be brought within the 
prescribed period after the actual doing of the 
thing complained of. 


(ffl) Civil Procedure Act, 1833. 

(b) Maritime Conventions Act, 1911, s. 

M Copyright Act, 191 1, s. to. See Indian 
(<0 Arts. 19 -3r. 

(e) Arts. 32—36. 


Act III of I9r4. 

(/) Arts. 37.4 r. 

( 9 ) Arts, 134—144. 
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If ' 

(2) But if the cause of action is not the doing 
of something but the damage resulting therefrom 
the period of limitation is to be computed from 
the time when the party sustained the damage (a). 

(3) And where a tort has been fraudulently 
concealed by the defendant, and the plaintiff has 
had no reasonable means of discovering it, the 
statute only runs from the date of the dis- 
covery (5). 

■ (1) Where the cause of action is complete 

but there is no one in existence able to bring 
the action or no defendant capable of being 
sued or the defendant is outside the united 

__ Kingdom (or British India), time does not run 
until this bar is removed, but no bar arising 
after the cause of action becomes available has 

any effect in suspending the operation of the 
statute (s). 

The meaning of this rule is, that where the tort is the 
wrongful infringement of a right, the period of limitation 
runs immediately from the date of the infringement. But, 
on the other hand, where the tort consists in the violation 
of a duty coupled with actual resulting damage, then, as 
the breach of duty is not of itself a tort, so the period of 
limitation does not commence to run until it becomes a tort 
by reason of the actual damage resulting from it. 

The doctrine of “concealed fraud” is an equitable doctrine. 

. It only applies where the tort has been fraudulently con- 
cealed by the person setting up the statute, or by some one 

(a) Backhouse v. Bonomi, g H. L. Cas. 503 ; Barley Main Colliery 
Co. v. Mitchell, 1 1 App. Cas. 1 27. See s. 24 , Indian Limitation Act, 
1908, e.g., obstruction of public road, {Ramphail Rai v. Raghunandan 
10 All. 498 ; Siddeswara v. Krishna, 14 Mad. 177 ) : overflow of water 
( Ramlal Singh v. Bill Bhary, 3 Cal. 776) ; slander, Ihin Husein v. 
Haidar, 12 Cal. 109 ; Parvati v. Mannar, 8 Mad. 173 ; Bataan 
Singh v. Mahip Singh, 10 All. 425.) 

{bf Gibbs v. Guild, 9 Q. B. D. 59 ; Bulli Coal Mining Co. v. 
Osborne. [1899] A. C. 351 [P. C.] ; Oellcers Ellis, [1914] 2 K. B. 
139. See Indian Limitation Act, a. 18. 

M Rhodes v. Smithurst, 6M f &W. 351, See Indian Limitation 
Act, 1908, ss. 6 and j 1 
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through whom he claims. It would be inequitable to allow 
a person to take advantage of his own fraud by pleading 
the statute when that fraud had taken from the plaintiff 
the chance of bringing his action earlier («).. . . 

' * , (1) a yhere A. owned houses built upon land contiguous 
. to.land of B., C., and D. ; and E., being the owner of the 
mines under the land of aii these persons, so worked them 
that the lands of B sank, _ and after more than six years’ 

subsidence) th^T 10 ^ i* llmitati ° n in .- actions for causing 

-Hll thl’t r sed an ^'"7 t0 A ’ s houses ° 

Meld , that A s right of action was not barred, as the tort 

to him was the subsidence caused by the working 0 f the 

mines, and not the working itself (l And so, too each 

fresh subsidence is a new cause of action for which a 

.SL a t 'S n ““ b ‘ l ””* hl ” thin sil 

, But where a trespasser wrongfully worked the via.™ 
in consequence of which the surface of ibl 
plaintiff a land subsided, it was held that the sSuteon™ 
meneed to run from the working Br ,/i +„i • statute c °m- 

plaintiff’s coal, and not from thi s nbSenel thZ “l 

that til. working ot the coal a 'c„ip"“ e ' Zl ^ and that 
the subsidence was only a consequence of it ( q ) ’ d th * 

raSfrs: 

le^^of the^defendanff^andupon^his^refusal 1 !) ** 

for wrongful detention and conversion of the T a °, twn 
the defendant pleaded that the fraudulent dernU vPb ■ 
was made more than six years before action \ ^ lth B - 
that consequently, the action was Wedbv 
Limitations. The Court of Appeal wl; 7 1 Statute of 

statute only began to run whence plaintiff ’ T, h ? d that the 
cause of action against the defendant * ff 7 had a com plete 
the deed and teas refmed it and not 'f wJlen ,[ le deman ded 

ih. ded h JB . ss&rs*,? 

(®j See Thorne v, JTeard TiRnsi » m. 
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said : “I am of opinion that, in the present case the 
Statute of Limitations does not apply ; it applies only to 
an action brought against the defendant in respect of a 
wrongful act done by the defendant himself. The property 
in chattels, which are the subject-matter of this action is 
not changed by the Statute of Limitations, though more 
than six years may elapse, and if the rightful owner recovers 
them, the other man cannot maintain an action against him 
in respect of them” (a). 

(4) There is a great distinction between actions for the 
recovery of chattels and actions for the recovery of land. 
For the Statutes of Limitations do not bkr the right to 
chattels after the prescribed period, but only bar the 
plaintiff s remedy against the wrongdoer ; whereas the Real 
Property Limitation Acts bar and extinguish not merely 
the remedy but also the right (b). Consequently, if a plain- 
tiff: has allowed another to remain in possession of land, 
without acknowledgment, for twelve years, he will be 
barred, although he may never have demanded delivery 
up of possession (c). Where, however, an intruder goes 
out of possession of land before acquiring a statutory title, 
the statute ceases to run, and the title of the true owner 
remains unaffected, even although he does not himself 
retake possession until after the expiration of the statutory 
period (fZ). 


Alt. 45 — Continuing Torts . 

Where the tort is continuing, or recurs, a 
fresh right of action arises on each occasion (e). 

(a) Miller v. Dell, [1891] 1 Q. B. 468 [C. A.], and see also Spade- 
man v. Farter, 11 Q. B. D. 99. 

{]>) See 3 and 4 Will. 4, c. 27, s. 34, and 37 & 3S Yict. c. 57, s. 9. 

(c) See Scott v. Nixon, 3 Dm. & War. 3S8 ; Lethbridge v. Kirk- 
man, 25 L. J. Q B 89 ; and Moulton v. Fdmonds , 1 DeG F. & J 246. 

(d) Agency Co. v. Short, 13 App. Cas. 793 ; 59 L T 677 [P. C.J 

(e) Whitehouse v. Fellowes, 10 C. B. (k. s ) 765. See s. 23, Indian 
Limitation Act, 1908, e (/;, diversion of watercourse, Fonnusami 
Tevar v. Collector of Madura, 5 M. H. 0. U 6 ; injury to servient 
tenement, Jogid Kishore v. Midchand, 7 N. W. P.293 ; and obstruc- 
tion of watercourse, Kajrujg Koer v. Ahdid JECossein, 6 Cal 394 (P. 
C ) ; Sidjramanya Iyer v. Mamach andra Fao, 1 Mad 335 V Sankara * 
vadivelu pillaix. Secretary of State for India , 28 Mad 72 ; Faseswar 

15 
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Fake 
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Nuisance. held 


Tims, where an action is brought against q v, OVrriA 
- f . a3se j?P™onment, every continuance of the imprison- 
merit de die in diem is a new imprisonment ; and therefore 
the period of hmitation.commences to run from the last and 
not the first day of the imprisonment (a). ’ ancl 

( 2 ) But where A. enters upon the land of B. and dio-« 
a ditch thereon, there is a direct invasion of B.’s rights 
completed trespass, and the cause of action for all fniuries 
resulting therefrom commences to run at the time J +1 
trespass The fact that A. does not re-enter B.’s land and 

6 /r f ltC 1 do . es , not mals:e him a continuous wrongdoer 
and liable to repeated actions as long as the ditch remains 

n filled, even though there afterwards arises new and 
unforeseen damage from the existence of the ditch (b' 

( 3 ) But where the defendants (a hio-hwav s „n m v s 

assiw* Iimi “ onda 



Art. 46. — Disability. 

Where a person is under disability, the 
-ute only runs from the cesser of the di sabi - 

\ f 0- But whenever the statute once begins 
to run, it continues to do so notwithstanding 
subsequent disability ( e ). ° 

By disability is meant infancy, lunacv or 
fcmerly 0" v «.,„e ; bnt sine, the Married Women%' P,"o 

S&l lbS2 - ™ P»^. the latter is 

Mukherjee v. Annodz JProsad , 22 C W AT A T n 

.1' 6 1 c - »> - * TBps#* {* 

(a) Hardy v. Byte, 39 B. & C. 608. 

M >Zb * ®Z*y H mraSi%gtf 3 Lah^L T28 ^6 ^fT* Eep ° rts ’ 

' White],, wpp j ?„ J i „ - L ' J - 128 5 60 I- C. 20. 

naue/wuie v. Fellowes, 10 C. B. (k s.) 76? 

21 Jac - ! ’ e ' l6 . S. 7 ; 3 & 4 Win 4 c .27 , 

P R ' Rhodes V. Smithurst, 4 M. & W as • Tr' j 
C. B 819. See Indian limitation Act, f™ d v ‘ Ewddoe h '3 
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SECTION II.— PUBLIC AUTHORITIES PRO- 
TECTION ACT, 1893. 

Art. 47. — Special limitation in favour of Public 

Officers and Authorities. 

No action lies against any person : 

(a) Por any act done in pursuance or execu- 

tion, or intended execution, of any Act 
of Parliament or of any public duty or 
authority, or 

(b) In respect of any neglect or default in 

the execution of any Act of Parlia- 
ment, duty or authority, 

unless it be commenced within six months next 
after the act, neglect or default complained of, 
or in case of a continuance of injury or damage 
within six months next after the ceasing 
thereof (a). 

The Indian Limitation Act, 1908, provides a period of 
ninety days for an action for compensation for doing or for 
omitting to do an act alleged to be in pursuance of any 
enactment in force for the time being in British India (b) 

The period of six months runs from the act, neglect 
or default complained of : or “in case of a continuance of 
injury or damage,” from the ceasing thereof. These words 
have been held to apply not to cases where damage indicted 
once and for all continues unrepaired, but to cases where 
there is a new damage recurring day by day in respect, of 
an act done, it may be once and for all at some prior time 
repeated, or it may be from day to day. For instance, 
where a local authority discharges sewage day by day into 
a private lake, that is a “continuance of injury or damage” 
in respect- of which an action lies, although it may have 
begun more than six months before action brought (c). 

(a) 56 & 57 Yict. c. 61. The Act applies to servants of the Crown, 
and is not impliedly repealed by s. 8 of the Maritime Conventions Act, 
1911 ; The Danube II, [1920] p. 104, affirmed [1921] p. 183. 

(5) Art. 2. 

(e) Harrington {lari of) V. Derby Corporation, [1905] 1 Ch. 
205, 225.- ' 
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( 1 ) A magistrate having convicted and fined the plaintiff 
for an offence under the Vaccination Acts, issued a distress 
warrant in default of payment of the fine, and a distress 
was put in on the plaintiff’s premises. Subsequently the 
conviction was quashed for want of jurisdiction. The 
plaintiff has six months from the date of the 'wrongful entry 
on his premises within which to bring his action for the 
illegal distress. The wrongful entry, not the order of the 
magistrate, by authority of which it was made, was “the 
act complained of” (a) 

( 2 ) A municipal corporation acquired and worked tram- 
ways under their statutory powers. An action for damages 
for injuries sustained by a passenger on one of their 
tramcars in .consequence of the negligence of their servants 
must be begun within six months of the negligence com- 
plained of if). 

( 3 ) But though the protection of the Act extends to the 
officers of a public body and to persons acting under their 
direct mandate, it does not extend to an independent con- 
tractor doing work under contract with a public authority 
for his own profit. So a contractor laying down tram lines 
under contract with the London County Council (though 
the county council would be protected) cannot claim the 
protection of the Act (c). And the Act has been held not 
to apply to ordinary contracts with a public authority (cl}. . 

( 4 ) An action was brought against a district board having 
the control and management of a hospital, for negligence of 
a nurse, whereby a patient lost his life through being given 
an overdose of opium.* The action was brought by the 
widow of the patient under Lord Campbell’s Act. Under 
that Act the action must be brought within one year of the 
death. But it was held that the Public Authorities Protec- 
tion Act applied, and as the action was not brought within 
six months of the negligence complained of it was too late (e). 


(a) Polity v. Fordham, [1904] 2 K B. 345. 

(b) Lyles v. Southend- Corporation, {1905} 2 K B. 1 [C. A.] 

(c) Tilling v. Pick, Kerr Sf Co., [1905] I K. B. 562; Bradford 
Corporation v. Myers, [1916LA. C. 242. 

(d) Sharpingt m v. Fulham Guardians, [ 1904] 2 Ch 449; and 
see Clayton v. Pontypridd XT. D. G, [1918] 1 KB.' 219; as to 

mandamus proceedings, see i?. v. Port of London Authority , I" 10 to] 
1 K B. 176. <75 l y yj 

(e) Mar key v. Tolworth Joint Lsolation Hospital Board, '1900] 2 
Q. 3 . 454 ; and see Williams v. Mersey Docks and Harbour Board * 

[1905] I KB. 804 [a A 1 . 



PART II. 

RULES RELATING TO PARTICULAR 

TORTS. 



CHAPTER I. 


OF DEFAMATION. 


Art. 48. — Definitions. 

(1) Defamation is the publication concern- 
ing a person of a statement in words, writing, by 
pictures or significant gestures, which exposes 
such person to feelings of hatred, ridicule, or 
contempt, whereby he suffers injury to his 
reputation (not to his self-esteem). 

(2) A libel for which an action will lie is a 
statement in writing (or in print or in the form 
of a picture, or caricature) published without 
lawful justification or excuse calculated to 
convey to those to whom it is published an 
imputation on the plaintiff injurious to him in 
his trade or holding him up to hatred, contempt 
or ridicule (a). 

(3) Slander is an oral statement published 
without lawful justification or excuse calculated 
to convey to those to whom it is published an 

- imputation on the plaintiff injurious to him in 

his trade or holding him up to hatred, contempt, 

• • 1 • 

or ridicule. 

No action will lie for slander unless either 
: (a) the plaintiff prove special damage, or (b) 
the slander is calculated to convey an imputation 
of one of the kinds enumerated in Art. 50. 

(a) Per Lord Blackburn, Capital and Counties Bank y. Merit y, 
7 App. Cas. 74 r, at p. 771. *' ' ! 
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Art. 4£ 


Analysis o£ 
slander. 


Justification. 


or THE NATURE OE A TORT. 

The three elements necessary to constitute actionable 

libel are — ^ 

(1) that the words, etc., complained of are defamatory ; 

| (2) that they refer to the plaintiff ; 

|^3) that they were published by the defendant. 

%f the action is for slander, he must also P r0 X e special 
damage, unless the slander imputes a _ offence, or 

reflects on the plaintiff m the way of his trade or profession, 

etc. See Art. 50 , para* 2 , infra {a). 

By proving these points, however, the plaintiff only 
establishes a prima facie case, and in to it the 

defendant is entitled to prove that the publication s 
justified. He may always justify by showing that the 
statement complained of was true. That is always a com- 
plete justification. . For the law will not allow a man to 
recover damages in respect of an injury to a character 
which he either does not of ought not to possess (b). 
The defendant may also prove that the publication was 
nrivileo'ed, that is, that the occasion of the publication was 
such that he was justified in publishing the words whether 
true or not. See Arts. 56 and 57 . 


Art. 49.— What is defamatory. 

(1) Defamatory words or pictures or effigies 
are such, as impute conduct or qualities tending 
to disparage or degrade the plaintiff (e) ; or to 
expose him to contempt, ridicule, or public 
hatred ; or to prejudice him in the way of his 
office, profession, or trade (d). 

Provided that words published of a corpora- 
tion are not actionable without proof of special 
damage if they refer only to personal character 
or reputation ; hut words calculated to affect a 

<JL» 

(ft) Jones v. Jones, [1916] 2 A C. 481, at p. 50 >. 

(b) M’ Pierson v. Daniels, 10 B. & C. 272; Wakley v. Cooke, 
4 Ex. 51 <• 

(c) Digbyv. Thompson, 4 B. & Ad. 82 1 . 

(c?) Miller v. David, L. R. 9 C, P. 1 18, 
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corporation in its property or business mmr w Art- a q 

actionable without proof of ?peciaUama ” 

worllplM °° Urt 

aefa m ato?/»“ d ni 0 4“ n rg Ie th f .faring a 

!"* “ 'aefbearth^Uaniig 1 ?) 60 ^ 

In - 3 Tu 6 words us ed must (if nothin^ is alWprl 
the 8 ™ »in wh- 6 ?^ dei S6Me) be ^traedln 

■brdinary ners^ h T?f{ W ° uld be understood by 

defamatn^Tr ' * are no ^ capable of a 

defamatory meanrng m that sense thev 

nevertheless be actionable if it is proved That 

he? !!»*! defamatory in the sense tawWch 
they would be understood by the nersnS £ 
whom they, were published (c). .... P fca 

dant 4 ! It J? /™ afce ? al whether or not the defen- 
dant meant the words to be defamatory Thl 

*£S“ ■ t WhethCT the “ oS were 

calcuWed to convey a disparaging imputi- 

sesse may, nevertheless”' ordinary Imnnido. 

iTAu s, °%:T:r b zfr 4 r r™ nm $ 

W0r d„ nro y. j . , , . no better than his father,” the=ie 

woias are not in their ordinary sense caml-JA „ j / e 

tory meaning. But if the father is known bl defama ‘ 

to whom the words are used to have been a/conn/T S ?? S 

words used would convey to them the meanino- tj, + ,F e ) ‘ t le 

also is a scoundrel, /he word* 

%5ZSS7. .feelTfe 

ft: % 

(C) Capital and Counties Bank r. Senty, 7 A PP . Cas. .74,. 

7 App! oT and Counties Bank v. J& 

b«? Tt. c ,*S'HA« p " 3 ' “ * SSLi 

le 
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Art. 49 . io the sense in which they were understood 'by the persons 
~ to whom they were addressed. 

As Loi’d' Blackburn says : “There are no words so plain 
that they may not be published with reference to such 
circumstances, and to such persons knowing these circum- 
stances, as to convey a meaning very different from that 
which would be understood from the same words used 
under different circumstances” (a). 

■ Accordingly, to make out a case when words not defama- 
tory ixx their ordinary sense have been used, the plaintiff 
must allege and prove an innuendo, i.e., he must allege and 
prove what the words meant to the persons to whom they 
were used. So in the illustration we have taken, he would 
allege that the words used meant “that the plaintiff was a 
scoundrel.”. He will prove this meaning by showing by 
evidence that the father, was a scoundrel, and that the 
person using the -words and the person to whom they were 
addressed knew that the father was a scoundrel. 

- Hence the rule that whenever the words are not defa- 
matory in their ordinary sense, the plaintiff must allege 
in his statement of claim an innuendo, and must prove 
the facts necessary to satisfy the j ury that the meaning 
alleged in the innuendo was the meaning of the words. 
But when words are defamatory in their ordinary sense, 
no innuendo is- necessary. It is for the court to say 
whether, taking into account the manner and occasion of 
. the publication and all the circumstances, the words are 
capable of bearing the meaning alleged in the innuendo, 
and for the jury to say whether in fact they bore that 
meaning. 

In Shepherd v. Trustees of the Port of Bombay, Green, 
J., laid down that in India it was for the judge to 
determine from the plain and ordinary meaning of the 
words used whether they were libellous or not, and that 
“it is for the plaintiff in a suit for libel to establish that 
the words in question did in fact mean what he alleged, 
and not merely that they were capable of bearing such' 
meaning . . . and in the case of libel or slander couched 

in ordinary English words, not words of art or slang, it is 
ot admissible to ask witnesses in what sense they under- 

pd them” (6). 

Yj Capital and Counties Ba/nh y. Tpeniy, 7 App. Cas. 741, 771. 

A 1 Rom, 477, 
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plaintiffs alleo-ed^tliatAliP for dama ps for defamation the 

court said • “Words’ 7 +h Jlf “ P l • , tlff was an outcaste, thfe 
abonf riicaot °Ms, therefore, which are intended to brim* 

it :tz=Tr—5 ,r ™ “<■ 

by importing umvn-H-V regions and social communion,: 
memberof hfs eaX 1 rthmess . H a«y person to continued 
rise to a ™ /’ a , re prima facie defamatory to o-ive' 

in the estimTtfon of a t° n ' Th&J cerfcainl E may lower him 

eS^Zion 7 

Jldch is removed vi.n 

Zsiszj-P- 1-pt 

ffiftw** capabl0 04 b»»*»»a«stood t i^ 

; h ® plaintlff was an outcaste, and as it is open to the 

Convey that Tmnutaff^ 1°^ Were ’ in fact ’ mended to 

convey that imputation having regard to the time 
which a may m be nn dul° f ^ a11 ° ther relevant facta 

pSd^c.tteSjjr 01 opinion thai * 

inso?elf T i a d f C - ribing v an0the ? as an infema l Villain or an 
S ~ Z statement sufficient to' 

op actl0n P and so w an imputation of insanity (c}' ; 

or insolvency, or impecuniousness (d) ; or even of oast 
impecunmusness (e) ; or of gross LLonduTff) or of 

sorcery 0 ~(7c 01 ’ f> ^S^dude (7 j) ; or of witchcraft and 

ZSZkzZzz uy “ d 

vXtSfrzk 2 Z ^?: tuZTS ' u ¥ f & F “ s *“ 
9 AxU ’, gTa’^r **»•> - * ¥■ 

(c) Morgan v. Lingen, 8 L. T. 800. . ' 

d) M*$ropolitcm Saloon Omnibus C 6 . v Hawkin* 98 T t 
E x. 20 r ; Baton v. Johns, i Dowl. ( K .s.) 602. : 8 L ‘ J ' 

(e) Cud 1 v. Lee, L. R. 4 Ex. 284. 

(/) Clement v. CAiow, 9 B. A C. 172. 

(,</) Greece v Chapman , s Q. E.. 73 r, at p. 744. 

(A) Cbd: v. Zee, L. R. 4 Ex. 284. • 

(*) Shoobhagee Koeri v. HoMon 4 C . L. J. 300 
O' ) '$*»* v. Bhaglial, 140 P. R. 1882. 

(h) Oxippusami Chetti; v. Domisami Chett// y mpra> 


mt . m . 


Illustrations 
of words 
defamatory 
in their _ . 
ordinary 
sense. 





Words 
defamatory 
by innuendo. 


Words not 
defamatory 
in their 
ordinary 
sense. 
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( 2 ) So, reflections on the professional and commercial 
conduct of another are defamatory ; as, for' instance, to say 
of a physician that he is a quaclv. So, . also, calling a 
newspaper proprietor “a libellons journalist”^ or to say 
that the picture advertised as Ravivarma’s is not . really 
so (a) or describing the journalist’s communication as 
rubbish (b) is defamatory (c). But applying the word 
^ Ananias” to a newspaper does; not necessarily impute 
wilful and deliberate falsehood to its manager and pro- 
prietor (<Z); To call an Anglo-Indian a ‘native’ is hot 
defamatory, though it maybe a gross abuse (e) y mere 
entry of a person’s name in the surveillance register is not 
defamatory (/). 

• ( 3 ) Inserting the plaintiff’s names under the head of 

“first meetings under the Bankruptcy Act” is libellous, the 
innuendo being that the plaintiffs had become bankrupt, or 
taken proceedings, in liquidation { g). So the insertion of the 
plaintiff’s name in a list of persons against whom decrees in 
absence had been obtained in the Small Debts Court is 
libellous, the' innuendo being the plaintiff’s refusal or delay; 
to pay his debts (h). The publication in a newspaper of 
story of no literary merit as being that of a well-known 
author has been held libellous (f). 

( 4 ) When a firm of brewers sent out to their customers 
a circular in the following terms : “Messrs. Henty & Sons 
hereby give notice that they will not receive in payment, 
cheques drawn on any of the branches of the Capital and. 
Counties Bank,” it was held that ( 1 ) the words were not 
libellous in their natural meaning, and (2) there were no 
facts proved which made them capable of bearing the 
meaning alleged in the innuendo to the effect that the 
plaintiffs were insolvent. Accordingly, the circular was 
not actionable although its effect had been to cause a run on 
the bank and loss to the plaintiffs (/). 

(a) Narasinga v. Kasturiranga Vengccr, 9 M. L T. 230 ; 9 
I. C. 279. 

(b) Christensen v. Castor, 41 I. C. 696. ; 

(e) Walcley v. Cooke, 4 Ex. 518. 

{d) Australian Newspaper Co v. Bennett, [1894.] A. C. 284. 

(e) Christensen v. Castor f 41 I. C. 6g6. 

if) Rawlins v. Ananb Lai , * Pat. L. T. 175 ; 59 I. C 905. 

(g) Shepheardy jT/iitaTcer, L. R. 10 C. P. 502. 

4 W Stubbs Limited v. Mazure , [1920] A. C. 66, and compare this 
With Stubbs Limited v. Russel , [1913] A. C. 386. 

(i) Ridge V. The English Illustrated Magazine Ld , 2 a T. L. R. 
592. ’ 

(/} Capital and Counties Banlc v. Henty, 7 App. Cas. 74 r. 
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' (5) And in a later r ease It was held that a circular sent 

out by an insurance company for which the plaintiff _ had 
acted as agent, to the effect that the agency of the plaintiff 
had “been closed by the directors,” was incapable of meaning 
that the plaintiff had been dismissed for some reason dis- 
creditable to him (as alleged in the innuendo), although 
some persons might choose to draw this inference, not from 
the language used, but from the fact referred to (a). 

(6) It is actionable without special damage to say of a 
colliery company that the cottages let by the proprietors 
to their workmen ,are in an insanitary condition, for such 
an imputation is likely to injure its reputation in the way 
of its business A). But inasmuch as a corporation, as 
distinguished from the individuals composing it, cannot be 
guilty of corrupt practices, it is not libellous without proof 
of special damage to charge a municipal corporation with 

corrupt practices (c). 

' (7) The exhibition of the waxen effigy of a person who 

has been tried for a murder and acquitted, m company with 
the effio-ies of notorious criminals, •may be defamatory (.«)_ , 
like-wise the exhibition of. a person’s effigy . calling it by his 
name and beating it with shoes was held to be defamation 

of character ( e ). 

■v 

. a T>q\ 50.— Special Damage essential to 

Action for Slander. 

m Except in the following cases spoken 
words are not actionable without proof of special 
damage, and the damage complained of must be 
such as might- fairly and reasonably have been 
anticipated from the slander (J ), t. e. not e 
■remote (g). “ - . ,, ■ ^ 

, {a ) Nevill v. Fine AH an A General Insurance Co., [1897] A. C. 

d8 ‘(J) South Helton Coal Co., Limited v. North Eastern News Asso- 
elation. [1894] 1 Q- B. 133 [0. A.] r o T n B oj. 

( 6 ) Manchester Corporations. Williams, [ 1891 ] * 4 - • 

(d) Monson v. TmsawLs, Limited, Monson v. Louis lusM 

r „, 6] , 

(/) Lynch s. n VS. R. Cas. 577 ; Jones v. Jones , |_ l 9 D J 

A. C. 481*. 


At ii s £9. 


Corporations 
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Or THE NATURE OE A TORT, 


Art 50 


. ( 2 ) No proof of special damage heed be given 

m the case of words imputing : 

(a) A criminal offence punishable by imprison- 

ment (a) ; r 

(b) Some disease tending to exclude the 

party defamed from society ( b ). 

(°) Uncliasfci fcy in a female (c) ; 

Sion nt ^ tneSS the P lainfciff for his profes- 
sion 01 trade, or office of profit {cl) ; 

(e) Dishonesty or malversation in a nublie 

office of trust ( e ) ; or 1 

(f) Misconduct in an office of credit or honour 

8 fro°m“ffio“(/) eSrOUnd fOThiS remoTal 

certain eases is not applicable in India % ’ 6XCept m 

(a) Webb v. Beavcm , u O R T> tt n • 

[i 9 i*'l i K. B. 609. D ' 6 ° 9;-2 ellm<j v. Mitchell, 

(l>) Bloodworth v. Gray, 7 Man. Gr. 334. 

(0 ^STldcr of ^VoillATl Aph T Rn r H/T‘ 'V r 

7 Bur. L. T. 233 • 27 I C nli v monv. Mi Pwa See 

33 I- C. 673. See 7 LjdIUchK T \! 1 U ‘ R R 5 

69 I. C. 94. -vins/iaji v. Jehangvr, 24 Bur. L. R. 4004 

9 G ( f. T - *’““*■ KSfc, v. 1W, L E 

'•■Jenkimfl j8 9 ^™ 1 Q ‘ B ‘ 5?r I° A ]; of. Alexander 

CO Onslow v. Horne , 2 W HI 7 m tt -7 _ 

Sanumindara Tambiran, 12 M L T Sastrigal v. 

According to t^Hilh^ourtf'of ' ^omb^”*' w* 42 Mad - » 3 ».* 
mere verbal abuse is actionable Cfthmrt* 1 ’ . ^ adl r and Allahabad, 
Hashirctm v. Bkadw 7 B H C R ra ac tial damage : 

« 7 S ;Ma Wm v. Jfa JW , Bui v Mannar, 8 Ad. 

VVy Chunder, 3 All 815- Saaar 7?,,,',, A j 4 ® i Mbdul Hakim v. 

But the High Court of Calcutta ioldJ'the^^'"'’ 1 4" L - ' L ,02 * 

Chunder v. Jatadhari, 26 Cal. 6c, (but see 7 contl ' ai T view : GiHirA 
mw Sarnia, 3 C. L. J. 140) 5j lbut see Jo 9 <®ioar Sarma v. Pina- 



DAMAGE ESSENTIAL TO ACTION EOll SLANDER. 12 ? 


(I) The special damage to support .an action for slander 
must be the natural and probable consequence of the 
defendant’s words (a\ but need not be their legal con- 
sequence, i.e., the consequence must be such as, taking 
human nature as it is, with its infirmities, and having 
regard to the relationship of the parties concerned, might 
fairly and reasonably have been anticipated and feared 
would follow from the speaking of the words, not what 
ought, to follow (6). Special damage resulting from the 
repetition of an original slander is too remote (c) unless 
the original slander is uttered to many persons and the 
subsequent loss may reasonably be attributed to this (&). 
But special damage caused by repetition of a slander is not 
too remote (1) when the original slander is made to a person 
who has a legal or moral duty to repeat it ; (2 ) when the 
person repeating the slander is authorised or intended, to 


Art.. 50 . 


Damage must 
he natural, 
hut n6t : 
necessarily 
legal,- con- 
sequence of 
slander. 


do (e\ 

( 2 ) The special damage must be actual temporal loss (/), Th e S p e( q a i 
i.e., loss of something pecuniary or capable of being esti- damage must 
mated in money (g), mere risk of loss is not enough ( h ). he some 
Thus actual loss of trade or employment is enough (i), as temporal loss, 
also is actual loss of gratuitous hospitality (/), for a. dinner 
has some pecuniary value ; but loss of friends or society, 
jpain, illness and suffering, are not enough '( k ). But 

apparently, if special damage of pecuniary value be shown 
and the action is therefore maintainable, the damages award- 
ed need not he limited to such special damage but may com- 
pensate also for loss to reputation generally ( l ). 


(a) Lynch v Knight, g H. L. Cas. 577; Chamberlain v. Boyd, 

Vi Q. B, i). 407 [C. A.]. . 

(h) Lynch v. Knight, 9 H. L. Cas. 577 * 

(c) Ward v. Weeks, 7 Bing. 211. 

( d ) Batcliffe'v. Evans, [*892] 2 Q. B. 5 2 4 * 

{e) Derry v. j Handley, 16 L. T. (n. s.) 263. 

[f'j JPer Bowen, m Ratcliffe v, Evans, £ 1 89 2 J 2 Q. B. 5“'4* 
[C. A], at p. 53 2 * 

(y) Chamberlain v. Loyd, 1 1 Q. B. I). 4 ^ 7 * 

(A) Ibid., per Bowen-, L.J , at p. 

(i) Evans v. Harries, 1 H. & N. 25 1 . 

(j) Davies v. Solomon, L. R. 7 Q -B. 112. 

(k) Moore v. Meagher, 1 Taunt. 39 [Ex. Ch.] ; Boberts v. Roberts , 
j.B. & S. 384 j AUsop v. AUsop, 5 H. & N. 534. 

(J) Dixon v. Smith, 5 H. & 1 ST. 453 - 


Art. 50. 


Damage 
caused by 
plaintiff 
himself. 

Imputation 
of unehastitv 


Examples 
of damage 
implied from 
imputation 


crime. 


OF THE NATURE. OF A TORT. 

( 3 ) If the damage be immediately caused by the 

himself he cannot sue. For instance, where the plaintift (a 

linns 5 , , ,, qiarider to her betrothed, who con- 

young woman) told tlie sianaei w u«. > ,• 

sequently refused to marry her, it was held that no action 
would lie against the slanderer (a). 

fdn Formerly, words imputing unchastity to a woman ■ 
were ncdaetionable without Jroof of special damage except 
• f ffffnf London But by the Slander of Women Act, 
SS £ J this si of tbs law has bean altered 
and it is enacted that words spoken and published whic 
impute unchastity or adultery to any woman or girl, shall 
ho? require special damage to render them actionable . pro- 
vided that the plainti# shall not recover more costs than 
If® es unless the judge certifies that there was reasonable 
caSor bringing the action. The High Court of Calcutta 
thinks that an imputation of unehastity to - 1S 
actionable without proof of special damage within the city 

pf Calcutta, though it may be m the moffusil (c). . - 

f 5 ) The words, “You are a rogue, and I will prove you 
a rogue, for you forged my name,” are actionable per «« («)/ 
And it is immaterial that the charge was made at a time 
when it could not cause any criminal proceedings . to be 

imitated. Thus tb. words "Jon a» gmltj” 

« of the murder of D.”] are a sufficient charge of murder to 
support an action without proof of special damage (e) But 
if words charging a crime are accompanied by an express 
allusion to a transaction which merely amounts to a civil 
injury, as breach of tru&t or contract, they are not action- 
able (f). Kor are words imputing an impossible crime, as 
u Thou hast killed my wife,” who, to the knowledge of all 
parties, was alive at the time ( g )* 

(tt) Speight v. Gosnap, 6 o L, J. Q. -B, 231 [C. A. 1 . 

( 5 ) 54 aud 55 c. 51. 

(c) Bhooney Money v. Natobar Biswas. 28 Cal. 452 ; Girwar 
Sinqh v. Siraman Singh, 32 Cal. io 5 o; SuJsdn Teh v. Bipal leh, 
4 C. L. J. 388 ; but see DUrajbala Dasi v. Gopal Chandra, 20 

I. C.’ 768. 

(d) Jones r. Herne , 2 Wills. 87. 

(e) Oldham v. Peake 5 W. Bl. 959. 

(/) Per Lord Ellenborottg-h in Thompson v. Bernard , I Camp. 
48 \ and per Kenyon, Christie v. Cowell , Peake, 4. 

(q) Snag v. Gee, 4 Co. Rep. 165 Kerning v. Power, 10 M. & W> 
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Similarly imputations of having committed adultery or 
tampering with the loyalty of sepoys (being offences under 
the Indian Penal Code) are actionable -per se (a). 

(6 The allegation, too, must be a direct charge of a 
crime punishable by imprisonment. The crime need not be 
indictable ( b ), but a charge of having committed a crime 
punishable by fine only, although it involves a liability to 
summary arrest, is insufficient, without proof of special 
damage (c). Thus, saying of another that lie had forsworn 
himself is not actionable per se, without showing that the 
words had reference to some judicial inquiry (dfi But an 
imputation that the plaintiff had brought a blackmailing 
action is actionable without proof of special damage, for by 
inference it imputed to the plaintiff that he was guilty of 
an indictable offence (e). ' 

(7) So words imputing mere suspicion of a crime are not 
actionable without proof special damage (/ ). 

(8) Again, to allege th q present possession of an infectious, 
or even a venereal, disease is actionable, but a charge of 
past infection is not ; for it shows no present unfitness for 
society (g)» 

(9) It is quite clear that, as regards a man’s business, 
or profession, or office, if it be an office of profit , the mere 
imputation of want of ability to discharge the duties of that 
office, is sufficient to support an action. It is not necessary 
that there should be imputation of immoral or disgraceful 
conduct ; the probability of pecuniary loss from such impu- 
tation obviates the necessity of proving special damage. 
But the mere disparagement of a tradesman’s goods is not 
sufficient. The disparagement must be of his unfitness for 
business { h ), or some allegation which must necessarily 

M Hat an v. JBJiaga, (1896) P. J. 376; The Englishman v. Lai a 
Lajput Rai , 14 C. W. N. 713 ; 6 I. C. 81. 

(b) 'Webb v. Beavan . 11 Q. B. D. 609. 

(c) Mellwig v. Mitchell , [1910]*! K B. 609. 

(d) Molt v. Schol field, 6 Term Rep. 691. 

(e) Marks v. Samuel, [1904] 2 K. 3 . 287 [ 0 . A ]. 

(f) Simmons v. Mitchell, 6 App. Cas. 156 [P.C.]. See South 
Indian By. v. Ramahrishna, 13'Mad. 3 4 (this decision, it is submitted, 
must be confined to the facts of the case only). 

(<7) See Carslake v. Mappledoram , 2 Term Rep. 473 ; Bloodworth 
v.. Gray, 7 Man & Grr. 334. 

(h) See White v. Mellin , [1895] A. C. 154 ; Myroft v. Sleight, 
125 L. T. 622. 

- war 1mm 
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Unfitness 
for offices 
of honour 
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( ? ^ W ° rds im P utin g drunkenness 
to a master mariner whilst in command of a ship at sea 

are actionable per se (6). And similarly where a clergyman 
° r holds so “ e ecclesiastical office, a change of 

"SiSTiX S 1 ‘ bls ; b ' ,t 11 18 s » “ h » » 

( 10 ) So to say of a surgeon “he is a bad character • none 

°L tllS me * h ® r ® Wl1 ] meet Wm,” is actionable (d). Or of an 
attorney that “he deserves to be struck off the roll” M 

?V V : ° U s P ecial . dama ? e H is not actionable to impute 

S, Zd T,7 ( P- ", ?° ** “ b « d*J3S 

M bTM “* iU ”» «?»«»« to b" pro- 

similarly absurd distinction has been taken l 1( ,f! 0 ! ' • A 
of a barrister “He hath as i„ twee ? sa y in g 

(which is actionable per se) and™ He wT &S a ]acka ? a P 6S ” 
a iackananes » , . 3 llath 110 more wit than 

jackanapes (which is not actionable). The noint ReJno. 
that law iSj but wit is not essential ^ - being 

barrister (A). ’ esseutlal to tlle profession of a 

offices^ J^ h re ° ard to slander upon persons holdino- me re 

SfX e "°S,*fA l0 S 0f "Mol ™.ld not 

v / o. P „4 ToS” e„“?b. ,m Ctp U °4rt f 
3SSX3 ffTt&T »o»M 

offleo by^reason of M g’wm °‘n 

implied damage is the risk nf Leo ^ The 

hnld« rpu„„ ° * ^ ot loss of the office which he 

Holds. Ihus, an imputation of drunkenness *» i n Q f «+ e 

councillor is not actionable without nroof of a town 

For such conduct, however obStWw * ? l damage. 

™* -* ““ *° a Xoyedfi SdaphvTd StS 

(^2) See Hoycd BaJcinq IPowder On v W™? 7* rr 

15 B. P. C. 677; y u Crossley $ Co , 

2 H. & 0. 960. 

(e) Gallwey v. Marshall, 23 L. J. Ex 78. 

. (d) Southee v. Denny, 1 Ex. 196. 

'(e) Phillips v. J anse n,, 2 Esp. 624. 

(/) Dav.ncey v. Holloway, [1901] 2 K. B. ddi TO A 1 
_ (s') See also Jenner v. A’ Beclcett T, R b n p 

ZW, L R. 9 C. P. 1 1 8. ’ Ij - K 7< Q- B - 1 1 : and 3/7//^ v . 

p. 4^ **** P<?LL0Ci! V. Cwnen, 2 A & E. 2, at 



SLANDEK MUST REFER TO FLAIKTIFF. Igj 

office nor is it a charge of malversation in his office (a). 

holds a pubHc'officp 11 fT St T * n *i* S off * ce ’ a 8' aJns t one who 
noicts a public office of trust, such as that of an alderman 

of a borough is actionable without special dama-eeven 
although there be no power to remove him (5). ° 


Art. 50. 


Art. 51. The Libel or Slander must refer to 

the Plaintiff. 

P ! ainti ® must P rove thafc the. words com- 
plained of might reasonably be understood by 

the persons to whom they are published to refer 
to him"’ W6re un ^ ei ’ s t° 0< i to refer 

B is no defence that the defendant did not 
intend to refer to the plaintiff {c). 

bv M,mp Ile T £ar ^ plaintiff should be referred to Comment 

or bv mere nf rS?n f - may w l lballed under a fi otitious name 
or Oj mere description. But there must be enough to show 

the defT re , aderS tbat ihe P laintiff ^ the person about whom 

aU "* " ed * S °“ If a man ™te thS 

him unless +1 6 tbleves ’ , no particular lawyer could sue 
individual 1 JiT “ SOmetllln ° to P oint to *he particular 

°ther hand, when the words used are such as to 
deWUn+ lVi artl r? ar Pe f, 0n > he oaxl sue even though the 

toS“* 0f h “ e ™‘ enee “ d did »°t 

sale^o( S f!. 1 .', 1 ,''f C .tr a,t ' ,:k * ” e ™P“P»« described certain Illustctie, 

extorti™ l °f j -j * T e ! as an attempt at deception and 
or * dl , d not 1 re . f ® r an y particular dealer by name 

as + 7f n P wi ' beld that no d ealer could sue for libel, 
if +1 i Gl f ta v ced n ? t an ^dividual but a class (e). But 

he libelled^/) “ number ’ then each member may 

(a) Alexander v. Jenkins, [1892] 1 Q. B. 797 [C. A.]. 

(/>) Booth v. Arnold, [189s] 1 Q B. 571 [C A.]. 

(c) E. Hulton & Co. v. Jones, [1910] A. C. 20. 

{d) Per Willes, J., iu Eastwood v. Holmes, I F. & F. 349. 

(<?) Eastwood v. Holmes, supra. 

(J ) .Harrison v. Thornbvrough , io Mad, 1961 
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Art. 51. ( 2 ) A newspaper published an article describing a motor 

• festival at Bieppe. The article contained the words : 

“Whist there is Artemus Jones with a woman who is 
not his wife, who must be, you know, the other thing, etc.,” 
and went on to say that Artemus Jones was a chureh- 
w'arden when at home, but tliat when on the French side 
of the Channel “he is the life and soul of a gay little band 
that haunts the Casino and turns night into day, besides 
betraying a most unholy delight in the society of female 
butterflies.” Neither the writer nor the editor of the paper 
intended to refer to the plaintiff, a well-know’n barrister 
named Artemus Jones. The sketch was a mere fancy 
sketch of life abroad, and the name “Artemus Jones” was 
used as a fancy name, describing an imaginary character. 
It was proved, however, that readers of the paper thought 
the article referred to Mr. Jones. The judge directed the 
jury that if persons reading the article might reasonably 
think it related to the plaintiff, they might • find a verdict 
for him. The jury found for the plaintiff, and' the House 
of Lords held that he was entitled to judgment (a). 

( 3 ) A suit for defamation can only be maintained by the 
person actually defamed ; but if the person is not sui juris, 
by the guardian or next friend under the provisions of the 
Civil Procedure Code (&). Accordingly when the slander 
referred to the female relatives, their male relatives could 
not maintain an action (c> ; nor could the heir of a deceased 
person for defamatory words, spoken of the latter ( d). The 
same rule .applies to an action by the husband for the 
defamation of his wife* (e) ; but if the imputation made 
against the wife involves also the slander of the husband, 
he can maintain an action on his own account ( /). 


(a) JE. Hutton Sf Co. v. Jones, [1910] A. C. 20. 

( 5 ) Day a v. Param, Stikh, 1 1 All. 104. 

y (c) TTdai and Others v. Bhaioani Parsed, All. H. C. R. (1866) 
264 ; Subbaiyar v. Krishnaiyar and Another, 1 Mad. 383 5 Day a v. 
Param SuM, supra-, Girwar Singh v. Sirgman Singh, 32 Cal. 1060; 
but see Q. v. BalTcrishna, 17 Bom. 573 ; Thahurdas v. Adhar 
Chandra, 32 Cal. 415 vfor a complaint for the offence. of defamation). 

(d) Luchumsey Rowjee v. Hvrban Nursey, 5 Bom. 580. 

(e) Brahmannar. Rama Krishnanma, 18 Mad. 250 ; Shoobha- 
gee Koeri v. Bokhori Ram, 4 C. L J. 390. But the husband can 
lodge a criminal complaint ( Chotalal Lallubai v. Nathabai, 25 Bom. 
15 r ; Chellam Saklu v. Ramasami, 14 Mad. 379; Rmp. v. An at h 
Gaundan , 15 M. L. J. 224. 

(f) Sul- kan Tell v. Biped Tell, 34 Cal. 48. 
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Art. 52. — Publication: 

The making known of a libel or slander to any 
person other than the object of it, is publication 
in its legal sense, and repetition of defamatory 
matter is a new publication and a distinct cause 
of action (a). 

S . 

(1) “Though, in common parlance, that word [publica- 
tion] may be confined to making the contents -known to the 
public, -yet its meaning is not so limited in law. The making 
of it known to an individual is indisputably, in law, a 
publishing” (5). Publication, therefore, being a question 
of law, it is for the jury to find whether the facts by which 
it is endeavoured to prove publication are true ; but for the 
court to decide whether those facts constitute a publication 
in point of law (c). 

ss . 

■ (2) If the libel' he contained in a telegram (d). or be 

written on a post card 'e', that is publication, even though 
they be addressed to the party libelled ; because the tele- 
gram must be read by the transmitting and receiving officials, 
and the post card will in all probability be read by some 
person in the course of transmission (/ >, unless the statement 
on the post card is of such a nature that it would not loe 
understood as defamatory by persons reading it casually [</). 
So any communications made to the person himself, without 
the chance of strangers knowing it, would not constitute 
publication (/ 1 ). 


(fit) Duke of Brunswick v. Harmer, 14 Q. B. 185. 

(b) JR, v. Burdett, 4 B. & Aid. 143. 

(c) Street r. Licensed Victuallers' Society, 22 W.-R. ; Hart 

v. Wall, 2 C. P, D. 146. " 

( d) - Robinson v. Jones , 4 L. R. Ir. 39F. 

(c) Whitfield v. S. JE. JRf, .(1858) E. & B. 115. 
if ) Williamson v. Freer, L. R. 9 C. P. 393. 

(g) Sadyrove v. Hole, [ r 901] 2 K. B. t. , 

(/t) Mahomed Ismail Khan v. Mahomed Jahir , 6 N. W. P. 38 • 
Kamal Chandra Bam v. Nobin Chandra Ghosh. 10 W, R. 184.; Q. 
v. Taki Hussani, 7 All. 205 (F. B.) ; Biswas Nath v. JKeshab, 7 C. 
W. N. 74 ; Q. v. Atmaram, 18 Bom. 207. 


Att. 52 . 


Publication 

explained. 


Telegrams 
and post 
cards. 



Art. 51 


IHctatiny 

libel. 


Husband 
mid wife. 
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. }°) S°, dictating a libellous letter tr> „ + 
giving it to an office boy to make a w typewnter > and 
preparation of copies of minutes of proceed' • “ P L‘ o) f ? e 
(JO, or the presentation in court of eIerks . 

defamatory matter, have been held to be 

/ "-{/V is not ^publication’’ 1 because' 
husband and wife are one person (j). th ° ® Je of tlle Ia "b 

tf ^ is 

imputations on his character are mad^to 8 “ 




Art. 53. Repeating Libel or Slander . 

ox* libel 

printer, or publisher of it ( f) l\ ¥ a ., re P eatei V 

dant can show : (i) That ho did f defen ‘ 

he was publishing a libel or ^ ^ kn0W that 

his ignorance waa°n 0 t due to anv ^ That 

his part; (iii) That in the case of ° n 

hnow, and had no' -rounds f 1 f ? 1 - 8 7 h ? dld not 

oiounds for thinking, the 

. (a) Pullman x. mil Sr Co fiSml , n ' 

Manees are such that the occasion m nriSil B ‘ u 4 i uuless the circum. 
%. iv *’l'V7l i K B. 37( ; 7oTv i see ^ondson v 

Mg. Co, L 1 9 1 8] 2 K. B 677 . r.T^, 4 ^ -WwwA CwJi 
AniZ a Tamh!ran ’ 12 M - ^ 377 ' at b, a Sastrigal v. 

39 ■* «» 

W JSJijJSjJJ'J'"' 1 ' S«». 4?7. 

.4 XV. E. *‘" l “ '• *b a *.!lllis ; ,, SI 

a™, '■ jU ' 'X C & 836 i Stcolkyu AX..,.; , j^. 

^*^SsS3^igS!J.*as 



repeating libel or SLANDER, 135 
(■°r ent *“ UljeIy t0 00 " taitt Iibell ™ s matter Art*,. 
simply^ro^th^rebetit- 4116 s t ? eeial da “>age arise 

"’ill 

rrifrW 6 " ^ ^1;^: 

them to a third person (I) " t0 comraun ^ate 

mthouflth^rity, repeSedThe skndefto D. ° T \’ 

A? the original uitereV^s ^ ^ ”° 
of C.’s unauthorised rel’etiLn l ^ f 7 as the ^ult 
statement (e). But if a defamatorv 3< i +?‘ °* ° f tlie or % in aI 
opened and read by Y. ? meant for X is 

liable if in the circumstances he had' no re a Ch le f er is not 

to tT°(/). S ° aCt ’ aS 116 haS made no Poblication n of hisTeS 

oral slande^^nor^er fe a actionable) n rende a ,, third P art 7 of Printing 
prints, or writes and publishes ihe P erson who slander, 

or assisting' him, lia bl9 Tan SlL for “ ^ * U ? idi "S 

a"? wh ° ■“* ** 

" wtrs n ,^Xai“‘ J is“cit C aSf C ' J " » b «erved : 

the slander is uttered to communicate whit P er t on [ c rfcou 
some third person (as when a comm , at J le has heard to 
hi.’.sband, such as, if true wmH n J catlon ls made to a 
subject of it unfit to associate with hUwife*^® J >ers ? n tlle 
the slanderer cannot erouse himself by sap ? „g 

(a) JEnmens v. Pottle ifi n n -n _ 

SSitS* [,50O] *’<• * 

(i) Parkins v. Scott, i H. & C. 153. 

(0) Kendillon v. Malthy, Car. & M. 402 
(d) Derry v. Handley, ,6 L. T. (*.„.) 2 L 
(c) Ward v. Weeks, 4 Moo. & P. g 0 g. 

(/) Powell v, Gelston , [tgifij 2 K. B. 615, 

(.” McGregor v. Timmies, 3 B. & C. 24 


Duty to 
repeat. 
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Ai t. 51 


Publisher of 
libel. 


Libels in 
newspapers. 


Innoeent dis- 
seminators. 


Sf mtf.°*'?„" d h is b "! v k n ’ v "n“*“h ed “’If be sh0 " ld “'O' 

is privileged, and an exception to themTe to C “ n r ic f on 
referred; and the orii r L to , whlcld 1 have 

bearer of it, is responsible for the consequence?’^ ^ ^ 

.attoi rfKtaft, Uable’atfd f!“ /" blisll ». « w.U as the 
himself by 7 ™' Cannot eromerato 

send the name oTtfe author with /n what use * *t to 
a part of the country where he is a bbel , tbat f to P as s into 
name of the author of a statement U .^, re y .unknown ? The 

do not know his character whether'^ e iV * nioTm tllose . wIl ° 
to credit for veracity or not ” (a) ’ ' person entitled 

composer is liable! loJ^ot^oriy *7 . ori ” inal 

editor and compositors but h/ • ° 6S be Publish it to the 
publication to the public T^e « tlie 

the newspaper by his** servants is rfi a 01 ’” 6401 ’ ^ho publishes 
servants. The prinler 0 7tb P n t ® !° r tbe aots of bis 
and therefore he is liable forfru 1 " 8 1* by llls slants, 
editor also is u S uJ7 r est °7le t C ™ fcained in ifc ' 

And of course the “ same principle P J P ublication *&)• 
marines and books. P p le applies to libels in 

^semination o^Twtpapera^anTT regard to the 
booksellers, and lendirfg P librariel \ n . e ws vendors, 

persons take part in nnhl ck v, P ^ ma faeie al t these 
papers or books the/ sell e!/^ C ° ntained in the 
disseminates a newspaper or boot w?M° n Wh ° merel J 
is executed if he can satisfy the biw-wY ®f >n , tains a libel 
know the newspaper er bool- J I - 1 that he did no ^ 
that his ignorancf was n 3 ° e ^ “* a libel ' and (ii) 

his part; and (id) that Te Ja J°, ne ^ n « on 
grounds for thinking the boob ™ ot ktlOW > and had no 
contain libellous matter If was ^ely to 

h e .is not responsible as a publisher ofVeTbel 


(#) JPe v Best. T)o n 

fli J “™' dan »™o<lar d 3 ? 7 9 Bor e foff’Q 5 7 n ffJ° 3 , 

357?) Pe " Uti ESHEB » - Pottle, I6 Q. b. D. ^ 

&Uet Library, foooj b* 6 i7 J B - D - 3S+; YizeUU y. Undies 
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Art. 54. — Justification. 

That the statements complained of as de- 
famatory are true in fact is an absolute defence 
m an action of defamation (a). 

IV T h b T len of P royin g a defence of justification lies 
on _ the defendant ; and if justification be set up it must be 
strictly proved and it is not enough to say that* the state- 
ments are partly or in the main true. The plaintiff 
prove that the facts alleged in justification areat any 
substantially true in every material particular. Nor is it 
enough to show that the plaintiff had a general reputation 
for the misconduct alleged. It must be proved that in fact 
he was guilty of the misconduct (6). ' 

i , Little dale, J thus explains the principle of the 
defence of justification: “If the defendant relies upon the 
f, S an ans ' y er to the action, he must plead that Matter 
specially ; not because it negatives the charge of malice (for 
a person may wrongfuUy or maliciously ftter slanderous 
matter though true, and thereby subject himself to 
indictment), but because it shows that the plaintiff is not 
entitled to recover damages. For the law will not permit 
a man to recover damages in respect of an injury P to a 
d ’ he eithW or ought Li to, 


Art. 55. — Fair Comment. 

, a /? tion wil1 lie if the defendant can 

piove that the words complained of are a fair 
and bonft Me comment on a matter of public 

111 tGTGS t. 

(2) The court decides (i) whether the matter 

°^ e of P ublic interest; 
(ii) whether there is evidence that any part of 

lrpZ££l" f0r thepuWlG 9 ° od that t]le imputation should he made 

s£LZ°lll n; 501 5 Tasadaq 

U. Ct E ( t 867) 87; Dharma Dots Khundu v. Kailas 

20 W bS? 12 W ‘ R ‘ 372 5 Ameeru ^in Ahmed v. Khammma 
{(■) See M’Pherson v. Daniels, io B. & C. 263, at p. 272, 

18 


Art. 5 A 


Proof of 
justification. 


Explanation 
of justifica- 
tion. 
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Arjfc. 55 


Pail- 

comment 
not justifica- 
tion. 


Literary 

criticism. 


the words complained of go beyond the limits 
of fair comment. 

(3) The jury, if the court is of opinion that 
there is some evidence that the comment is not 
fair, finds whether it is so or not. 

(4) Matters of public interest include ( inter 
alia) literary and dramatic works, political 
matters, and the public conduct of public men, 
but not their private conduct (a). 

(1) The defence of fair comment must not be confounded 
with justification on the one hand, or privilege on the other. 

If a defendant justifies, he must prove that the facts stated 
in the libel are substantially true. If he succeeds, he 
makes out his defence ; if he fails, he may, nevertheless, 
successfully contend that the statements are in the nature 
of comment on a matter of public interest (6). 

(2) If the alleged libel is a criticism of some such matter 
of public interest, as a literary or dramatic work, and the 
statements are in the nature of comment, the defendant 
need not make out that they are just ; it is enough if he can 
satisfy the jury that they are fair and honest. Thus, if a 
critic states of a play that it is “dull, vulgar and degraded,” 
and relies on the defence of fair comment, he will succeed 
if this is an expression of honest opinion, even though the 
comment be not such as a jury might think a just or 
reasonable appreciation of the play (c). 

But the expressions used must not pass the limits of 
criticism. Facts are nqt comment ; and if facts are 
misstated, the defence of fair comment is of no avail, as 
when in criticising a play, the critic stated it was founded 
on adultery, when in fact there was no incident of adultery 
in it. This cannot be “comment,” fair or otherwise ( d ). 

(a) Wisdom ■ v. Brown, x T. L. R. 412 ; Panic Imrst v. Hamilton, 
3 T. L. R. 500. 

(b) Diqbv v. Financial News, [i9°7] 1 K-. 507 ; Peter 

Walker 'Sons Ltd. v. Hodgson, [1909] 1 K. B. 256; Wootton v. 
Sievier, [1913] 3 K. B. 499. 

(e) Me Quire v. Western Morning News, [1903] 2 K. B. 100. 

(d) Merivale v. Carson,, 20 Q B. D. 27 5 ; Hunt v. Star News, 
mower Co., [1908] 2 KB. 320 ; Adam v. Ward, [19x7] A. C. 309 ; 
London Assn. v. Greenlands, [1916] 2 A. C. 15. Barrow v. Hem 
Chandra Lahiri, 35 C a b 495. 
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So, too, criticism of a literary work must not be used as 
a cloak for mere invective or personal imputations not 
arising out of the subject-matter or based on fact. State- 
ments of this kind are not comment on a literary work, and 
are libellous if they are defamatory and riot true (a). 

Under these principles, not only books and works of 
art, but even tradesmen’s advertisements, may be fairly 
criticised (6). 

The right of fair comment involves two essentials : first, 
that the imputation should be comment on the work 
criticised ; and second, that it shonld be “fair” ; that is to 
say, if it professes to be an inference drawn from the 
contents of that work, it must be an inference which it is 
possible to draw therefrom. Good faith requires not logical 
infallibility hut due care and attention. . . . An im- 

putation on an author made by a critic, without reference, 
express or implied, to the work under criticism, if in terms 
so general as to be capable of conveying an unfavourable 
impression of him, apart from what appears in his work, 
cannot he justified by the critic, on the ground that his 
intention was to base his imputation solely on the work 
reviewed, and that he had in his mind passages therein 
supporting the imputation. He is bound to express his 
opinion with due care and caution, and to give the public 
no ground for supposing that he is speaking of anything 
hut the performance submitted to its judgment (c). 

(3) When, however, the defence of fair comment is set 
up to an attack on the conduct of public men, the line is 
drawn more closely. A public man may be attacked in his 
public conduct but not in his private conduct (except in so 
far as it touches on his public conduct), but the comment 
must contain no mis-statements of fact (d). And even ^ in 
regard to his public conduct, if imputations are made which 
charge a public man with base and sordid motives or dis- 
honesty in the discharge of his duties, the defence of fair 
comment will not avail unless it is based upon facts which 
are truly stated, and the facts warrant the imputation made, 

(a) Thomas v. Bradbury, Agnew Sf Co., [1906] 2 K. B. 627. 

(b) Paris v. Levy, 30 1. J. C. P. 1 1. 

(c) R. v. Abdool Wadood Ahmed, 31 Bom. 203 ; The Madras 
Times Printing and Publishing Co. v. C. IT. Rogers, 3° M. L. 
J. 294. ; 32 I. C. 408. 

(di Peter Walker Sf Son v. Hodgson, [i9°9] 1 K. B. 239 ; Ram" 
krishnapillai v. Karmiakara Menon, 2t I. C. 625. 


Art. 55. 


Attacks on 
public men. 



.Art- 56. 

Fair com- 
ment and 
privilege. 


140 


OF TltE NATUTtE OF A TOUT. 


d / aWn fr0m the facts ^ a reasonable in- 
ierence from tliose facts (a). 

tbe ot . h ®l' hand > fair comment must be distin- 
guished from privilege. If the defence is privilege, and 
the privilege is established, the plaintiff fails however 
gross y untrue the libel may be, unless the defendant was 
actuated by express malice in making it. If (j n the case of 

priv\S P fails leS I the f r ® WaS 6XpreSS maHce> tlle defence of 

arises 1 c . omment no question of malice 

.arises, l ie only question is, “is the comment fair, or does 
it exceed the bounds of fair criticism ?” (5). 

whereas comment is outside the region of libel altogether, 

libellous but for' ? e ? communication is one which is 
libellous, but for which no action will lie, because it is made 
m circumstances which make it privileged (b). 

“Both privilege and fair comment are two aspects of the 
..law of privilege, with this difference, that the former tech- 

' wSiL“tu “to ™ '° IF " 1 of “ inaividml, 


Art. 56 . Absolute . "Privilege . 

No action lies for a statement made upon an 
occasion which is absolutely privileged, although 
made maliciously. Judicial, Parliamentary and 

privilege r ° CeedmgS ^ occasions of absolute 

absoktTpnVileie S’ iuSial ^ ™ tUV9 ° f iIie 

privue 0 e in judicial proceedings. “There is no 
(h) Campbell v. Spottiemoode 3 B A S 7 rr * 

isvz, \ 3 ? ■■jtf’f AA'Z ,: r .gs j 

'«*.> Vfnp sAurn'i kb & l Tf l V 1 ! ,J ; 

f n v - E»gl*gman, 36 Cal. 883 on L 6 1 0 8, T ?J% ( J<VP \ 
Surapna v B C Hornimcm, 20 Bom £ R ,Sc i 7 37 T C ^ 574) ' 

2?" 

s. 769 3 u. * 

(d) Bottomley ,v. Brougham, [1908] 1 K. B. 584. 
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private rightof a judge or a witness or an advocate to be 
malicious, it would be wrong of -him, and if it could be 
proved, L am by no means sure that it would not be 
actionable. _ The real doctrine of what is called ‘absolute 
privilege, is that in the public interest it is not desii-able to 
inquire whether the words or acts of certain persons are 
malicious or not. It is not that there is any privilege to 
. e malicious, but that, so far as it is a privilege of the 
■individual— I should call it rather a right of the public— 
-the privilege is to he exempt from all inquiry as to malice ; 
. 1a ■ be should not be liable to have his conduct inquired 
into to see whether it is malicious or not — the reason bein» 
mt it is desirable that persons who occupy certain positions 
.as judges, as advocates, or as litigants, should' he perfectly 
tree and independent, and to secure their independence .that 
their acts and words should not be brought before tribunals 
or inquiry into them merely on the allegation that they 
are malicious.” J 


. ( 1 ) Speeches in Parliament are absolutely and irrebuttably 
privileged (a) ; and a faithful report in a public newspaper of 
a debate of either House of Parliament, containing matter 
disparaging to the character of an individual which had 
been spoken in the course of the debate, is not actionable 
at the suit of the person whose character has been called in 
question (J>). Statements of witnesses before Parliamentary 
Committees are also privileged (c. Reports, papers, votes 
and proceedings published by order of either House of Par- 
liament, are absolutely privileged (d). 

(2) Communications made by order of a Sovereign are 
absolutely ^ privileged (e). Communications relating to 
affairs of State made by one’ officer of State to another 
m the course of duty are also absolutely privileged (f). 
All judges, inferior as well as superior, are privileged 


(«) Stockdale v. Hansard, 9 A. & E. I ; Dillon v. Balfour, 20 L. 
xv. Ir 601. 

' (b) Wason v, Walter, L. R. 4 Q. B. 73. See Laid Lajyat Eai v. 

Englishman, supra Cvhere it was said that “it would' he a wide 
extension of this privilege to hold it to cover any independent statement 
01 tacts drawn from ‘H ansard’ or any other report of the proceedings in 
Parliament }. 0 

(c) Goffin v Donnelly, 6 Q. B. I). 307. 

(d. Parliamentary Papers Act, 1F40 (3 fc 4 ’Viet. c. 9), ns. J. 2. 

(e) Govinda Near v. Atchuta Menon, 39 Mad. 433; Boss v. 
secretary of State, 37 Mad. 53, on appeal from 27 M. L. J. 280. 

if) CliaUerton v. Secretary of State for India. [1895] 2 Q. B. 189. 


.Art. 66. 


Absolute 
privilege. 
Parliamen- 
tary pro- 
ceedings. 


Judicial 
proceedings 
and matters 
of State. 
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for words spoken in the course of a judicial nroceedimr 

nitbolf " “u Sp0k$a f *‘ lf:d - v »"<i ms.licim.Jy, ami 
t " probable caase (a) ; a„d y » 

&£?$ r^^sssrz. 

M ol "f4 voo 4 es b »™ » e i”« prin-lSToT 1 The port'd 

sipssssas 

ceil a“l“ltS eS " S ^ d9 “»»•<* P- 

actingVd eklly olL'ti ’ " “ a , ,,J tribinal 

ueei„%kci llSl s %P" p “' irf f 6p .r i " g p “« fe f » 

action ff. • w ! -§?. ^ can never be the subject of an 
militar/court of inZ rv r7 vTn glvil)g evidence before a 
an oath, is entitled to *“ 1 °* ■ P ° Wer to admini -ster 
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ill X7 * h0 ” is “■ * 'o™ squired fi S ^l fa ; 
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in a judicial proceeding ‘if * eVld !f ce ° iven them 
administration of justice that -? ncer “ s th . e . P ub he and the 
«* b - e court o,^Z 

(*) Munster x. I am i „ n R n ,oo o „ 7 ‘ 

Mad. 28 (F. B.) ; Bais/ianker x'Wadicf^^ UU y m ^ V " *o 

Ckrestien r 2 N. W. P 472 . n C y \? dta> }. Bom. L. K. 3 (P. 3 ) . 

\Pnrus 7 iotamdas, 9 Born R T 9 Bom. 340 f Q 

25 wlf ' f 5 '■ f T W “ ’■ x&a&fSTj** 

(0) Munster v. Zcm*, ^ ^ 371 ‘ 


404. 

c.4 *«•*■» [<«] . K. B. 584 , 

30 t!b bIUb AJ™' [,S ° !l A ' c - < So i »'>'»/»•,< v. White, 


V. AW. 29 L. ,T. Ex. 

v v. Smith 


f&fZTZ?*** **»•* ».w v. 

^" wl ^ ns r ‘ L. E. 7 H. L. 714 

W m **onr. p (m , [1899] r Q. B . 45; . 
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the fear of being harassed by suits for damans • W 
only penalty which they should incur, if they give ’evidence 
falsely, should be an indictment for perinrf J n 
rule of absolute privilege has been imnliritli/fmii Ah 
the Madras and the Bombay High Courts lb' ^but th ^ 6 ^ 7 
courts m India have limited the application ' to «,? • th " 

of good faith, pablic good, 0 P f £££ 

ceeaIg^7a“dlrS“ s °”flSo^ 

tl.o Bombay, tl,e Madras, and the Allahabad Hifh SS 

vT;iziitLz: ,Iese ( * ■ “ ae ** ss 

(a) Baboo Ganesli Butt Singh, v. Mugneeram, u B. L. R. - 2r . 

c J?) Chidambaram. Tirumani, 10 Mad. 87- Maniann v \ 
SetU.il Mad. 477 ; Natty i v. Labhai, ,4 

2 r * 21 ,i Q - y + £al ErMna 17 Bom r fi: 

Matter of Air aj a Baidu, 30 Mad. 222; Q v. GoSndapilkd, i6Mad. 

(c) Tutsi Bam v. JEEarbans c A ¥ V „„ T 

&;»£//. I , All 425 ■ Bmp. Ganan pL l V ‘ 

dissenting), 29 All 683 • ' Blnhumbrr 7 E,as f d (Richabds, J., 
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.060, Afi'lh., vlklS’Xafil .tpT.aS'V 2 ? 1 

V i 8 So am H a f a % H6 P n R ' 1879 s “ i&W* Sa. m'p R 

P 'l • C*’ mo 4 ^ R ; S93 A *&»«*«* v! 

*•«? *8 L % m« ; v.' f T± V - ff a 

the court held that the English common law doc W "of al ±f 

Singh, 43 All. 92. 59 ’ 59 L L ' S6 3 >' v. Ctew 

309 W 2^mT J v - E “¥ a Chandra, 6 I. C. 

C. W. H292 ; ‘ 5J Gmh(da 2 )a»nv. Bran Brishto- Ghosh, 8 
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?Xd “5 14 B0 - m ‘ 97 EaM P^mual v . Bad ThZqal 
31 Mad. 400 (notice previous to action held privileged'. ,9 ’ 
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Art 56. 


Reports of 
legal pro. 
c n edings. 


Statements made by an accused person in the ordinary 
coarse of liis defence are privileged (a). 

41 fail and accurate report in any newspaper of pro- 
ceedings publicly heard before any court exercising judicial 
authority is privileged if (i) published contemporaneously 
with such proceedings, and (ii) not blasphemous or 

inr fh 1 r 


Art. 57. — Qualified Privilege. 

(lj No action lies for a communication made 
upon an occasion of qualified privilege and fairly 
warranted by it, unless it be proved to have been 
made maliciously — i.e., with an improper motive 
(<?). 

(2) Communications are made upon occa- 
sions of qualified privilege if made by a person 
m discharge of some public or private duty, whe- 
ther legal or moral, or in the conduct of his own 
affairs in matters where a common interest exists 
between the person communicating and the 
person to whom th.e communication is made (d). 
Such communications, if fairly warranted by 
any reasonable occasion or exigency and honestly 


p ff &, Monng Pothein , 6 Bur. L. T. too ; 20 I. C. 200 : and in 
Ondh, D alp at y. Bed Amur pal, 21 6. €. 321 ; 49 I. C. 58. 

(a)Pachaipermual Chetti/ar v. Dctsi Thcmqam, 31 Mad. 400 - 

VnZ i ay ' l, V 1 f yy<X ' 5 L ' T ' 2 5 6 ; 1 f- 'C- 248; Padmaraju 
PantvJn v. J enliatramana. Iyer, 19 M. L. J. 217 ; ii 0.700 See 

also Hayes v ChnsHan ,15 Mad. 4.14, and In the Matter of Alraja 
Baidu, 30 Mad. 222 ; Golab Jun v. Blola Nath Khettry , 38 Cal. 
080 ; Potarapu Yenkatareddi v. JEmp 23 M. L. J, 39 ; 14 I. C. 659. 

See Vl ° fc ‘ ^ *' 3 o£ Li kel Amendment act, 1888). 

(c) -Stuart v. Bell, [1891] 2 Q. B. 344. 

Clark x. Molyneux, 3 Q B. 1 ). 237 at p. 246; McGuire r. 
K"l'a > 3 17 ’ [I9 ° 3] 2 K ' B ' 100 5 V Ward, 
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made, are protected for the common convenience 
and welfare of society (a). 

(3) It is the duty of the jadge to determine 
whether an occasion is privileged or not, and if 
it is, and there is no evidence of actual malice 
to go to the jury, he must enter judgment for 
the defendant (b). J ° 


(4) It is for the jury to find whether a commu- 
nication made upon a privileged occasion is privi- 
leged or not, i.e ., whether the communication is 
fairly warranted by the occasion and made 
without actual malice ( c ). 

(5) If the occasion is privileged the onus is 
on the plaintiff to prove malice, i.e., “actual 
malice” or “malice in fact” (d), which means in 
the given circumstances a wrong motive (e) 

* (6) A communication is made maliciously in 
fact if made from any indirect and wrong motive 
such as anger or ill-will, or any unjustifiable 
intention to inflict injury on the person defamed 
but if a person make a statement believing it to 
be true he will not lose the protection of the 
privileged occasion, although ’he have no reason- 
able grounds for his belief ; but excess of privi- 
lege may be evidence of malice (/). 

(7) A fair and accurate report in any news- 
paper of proceedings publicly heard before any 


(a) See Toogood v. Spyring i C. M. t R„ p. 193 ; Macintosh v. 
Dun , [T908] A. C. 39% 398 ; JLishen Lai v. 3 foosi Laza , 72 I. C. 57. 

(h) ClarTc r. Molyneux, 3 Q. B. D., at p. 246. 

(c) Cooke v. Wildes, 5 E. & B. 328; and per Lopes, L. J, in 
Pullman v. Hill Sf Co., [1891] 1 Q. B. 529. 


(d) Clark v. Molyneux, 3 Q. B. D 237 Jenoure v. Delmege, [1891] 
A- O. 73* 

(^) N mill y. Fine Arts Insurance Co . [1895] 2 Q. B. 177, 

(f) Clark y. Molyneux, 3 Q. B. I). 237 ; Boyal Aquarium 
Society v. Daulmsan , [1892] 1 Q. B. 434. i 

19 
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court exercising judicial authority is privileged 
if (i) published contemporaneously with such 
proceedings, and fii) not blasphemous or inde- 
cent (a). 

( 1 ) This privilege is not excluded because the court 
lacks jurisdiction ( [b ). But if the court itself prohibits 
publication of its proceedings no privilege is given to a 
violation of the prohibition (<?). 

( 2 ) Lord Blackburn thus explains the nature of qualified 

privilege and malice : “ A publication calculated to convey 

an actionable imputation is prima facie a libel, the law, as it 
is technically said, implying malice, or, as I should prefer to 
say, the law being that the person who so publishes is 
responsible for the natural consequences of his act. But if 
the occasion is such that there was either a duty* though 
perhaps only of imperfect obligation, or a right to make the 
publication, it is said that the occasion rebuts the presump- 
tion of malice, but that malice may be proved ; or I should 
prefer to say that he is not answerable for it so long as he 
is acting in compliance with that duty or exercising that 
right, and the burden of proof is on those who allege he 
was not so acting ” (d). 

( 3 ) “If,” says Brett, L.J., in Clark v. Molyneux, (e\ 

“ the occasion is privileged it is so for some reason, and the 
defendant is only entitled to the protection of the privilege 
if he uses the occasion for that reason. He is not entitled 
to the protection if he uses the occasion for some indirect 
and wrong motive. If he uses the occasion to gratify - his 
anger or his malice he uses the occasion not for the reason 
which makes the occasion privileged, but for an indirect and 
wrong motive. . . . Malice does not mean malice in 

law, a term of pleading, but actual malice, that which is 
popularly called malice. If a man is proved to have stated 
that which he knew to be false, no one need inquire further. 


(a) Law of Libel Amendment Act, 1 888, s. 3. 

(b) Kirnber v. Press Association, [1893] r'Q. B. 65. 

(c) .(Mgers on Libel, 5th Ed., 314. 

W Capital and Counties Bank v. Plenty , 7 App. Cas. 741, 


( e ) 3 Q* B. D. 237, 246. Every person has the privilege to defend 
his character against false charges, and in repelling such charges he 
may retort his assailants (Amritanath Mitter y. Abhoy Char an 
Ghose, 32 Cal. 318). , - . - 



QUALIFIED PRIVILEGE. 


Everybody assumes thenceforth that he was malicious, that 

e did do a wrong thing from some wrong motive. So if it 
be proved that out of anger or for some other wrong motive 
the defendant has stated as true that which he does not 
know to be true, and he has stated it whether it is true or 
not, recklessly, by reason of his anger or other motive, the 
jury may infer that he used the occasion not for the reason 
Winch justifies it, but for the gratification of his -ano-er 
or ofc ]f r mdl f cfc motive.’’ When an imputation is made 
wi. 1 the knowledge that it is false, there is an end of the 

privilege («'. ^ : ; 

“Trndlr 11 !.^ 0 ''-^- V ; G, ' ija (6) ’ ®AHADJ!, J., said 

bnder certain circumstances communication of defama- 
tory imputatmns, even when the justification of truth is not 
pleaded or established, may be protected, either absolutely 
in the public interest, or in a qualified way by the occasion, 
the relations of duty between the parties, and the manner 
and circumstances under which the communication was 
made. The cases of absolute privilege are protected in all 
circumstances, independently of the presence of good or bad 
faith. In respect of qualified privilege, it is only protected 
when the occasion is lawful, and is limited by the neces- 
sities of the case, if good faith is proved, but not where 
express malice is proved. . . . If the parties have a duty 
in the matter, the occasion is lawful, and when such occasion 
is lawful and the right is properly exercised, it is not 
tor the defendant to prove good faith, but for the com- 
plamanfc to establish positive nxalibe. , . . Where the 

caste exercises jurisdiction on a subject which interests 
its members, it is enough it it proceeds according to caste 
usage, and exercises its powers with due care and in 
accordance with custom. It must be ready to give opportu- 
nity to the person complained of for explanation. It 
must act bona fide and not be influenced by malice.” 
Also where the plaintiff had given the widest currency 
to a statement reflecting . on X., a servant of the Crown, 
ihe defendant, who was Secretary to the Department to 
which X. belonged sent to the Press for publication a letter 
containing defamatory statements about the plaintiff, 

(a) Pwifcjfa NxmMzv. i2Mai 374 5 Taidmmtha 

o astnjal v. bomaswndara Tanihiran , supra, 

(JA 24 Bom. 03. See also Vail ah ha v, Jfadh it x u clan , j 2 .Mad. ock * 

A htrxni v. Kargomn.A Bern. L. R. 6Sj ; Sant v. Bhaghal , 140 
ir. It. ibiz ; Grovmda JDass ,v; Bishambar Dass; 39 ‘All. 56 r-* 4.1 I A 
192, on appeal from 23 L.C. 30T. 1 - . ’ 
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refuting the latter’s statements and vindicating X. It was 
held that the defendant’s statement was made on a privi- 
leged occasion, and that in the circumstances the publication 
was not unreasonably wide and so the privilege was not 
lost (a). 

( 5 ) In Stuart v. Bell (6), the plaintiff was a valet, and 
whilst he and his master were staying at Newcastle as the 
guests of the defendant, who was a magistrate and mayor 
of Newcastle, the chief constable showed the defendant a 
letter which he had received from the Edinburgh police 
stating that the plaintiff was suspected of having committed 
a theft at a hotel in Edinburgh which he had recently left, 
and suggesting a cautious inquiry. The defendant, without 
making any inquiry, told the plaintiff’s master privately 
that there had been a theft at the hotel and that suspicion 
had fallen on the plaintiff. It was held that the defendant 
made the statement to the plaintiff’s master in discharge of 
a moral or social, though not a legal, duty, and that the 
occasion was privileged. There being no evidence of malice 
judgment was given for the defendant. 

(6) So advice given in confidence, at the request of 
another and for his protection, is privileged ; and it seems 
that the presence of a third party makes no difference (c). 
But it seems doubtful whether a volunteered statement is 
equally privileged (d). Thus the character of a servant, 
given to a person requesting it, is privileged (e) ; and so, 
also, is the character of a person who states that she is a 
fit recipient of charity* given to, and at the request of, a 
person willing to bestow such charity, by the secretary of 
the Charity Organisation Society (/). 

( 7 ) Similarly a communication from an officer of govern- 
ment to his superior in a report containing defamatory 
statements ( g ), a communication from a clergyman to a 
lady of his staff, expressing his disapproval of her proposed 


(a) Adam v. Ward, [1917] A. C. 309, 

(b) [1891] 2 Q B. 341 ; JSmp. v. Padmati Babul, 16 I. C. 335. 


(c) Taylor v. Hawkins , 16 Q. B. 308 ; Clark v. Mol/mux, 
3 >v* B. 1). 237 . 

(<?) Coxhead V. Richards, 15 L.J.C.P. 278 ; Fryer v, Einnerdey, 
33 I*. J. C. P. 96 ; but see Davies v. Sneid, L. R. 5 Q. B. 6o8. 

(e) Gardener v. Slade, 18 L. J. Q. B. 334. 

(/) Waller v. Loch, 7 Q. B. D. 619. 

{g\ Narasimha v. Balwant, 27 Bom. 585; Jusab Tharia V. 
rrxson, 15 Bom. L. R. 249 ; 19 I. C. 480. 
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marriage, with, imputations against the intended husband (a), 
and a communication by a local manager o£ a company to 
his directors intimating to them that the plaintiff had failed 
most, utterly (h), were all held to be privileged. But 
a social and moral duty does not cover information furnished 
for reward by persons or bodies making a business of it (e), 
but inquiries and reports made for the members of a limited 
trade association are privileged (d). 

(8) ^ he character of a candidate for an office, given 
to one of his canvassers, was held to be privileged (e). ° 

(9) A privileged occasion arises, if the communication 
is of such a nature that it can be fairly said that he who 
makes it has an interest in making it, and that those to 
whom it is made have a corresponding interest in having 
the communication made to them. Thus, where a railway 
company dismissed one of their guards on the ground that 
he had been guilty of gross neglect of duty, and published 
his name in a monthly circular addressed to their servants, 
stating the fact of, and the reason for, his dismissal, it was 
held that the statement was made on a privileged occasion, 
and that the defendants were not liable. Bor, as Lord 
Bsheu, M.R., said : “Can any one doubt that a railway 
company, if they are of opinion that some of their servants 
have been doing things which, if they were done by their 
other servants, would seriously damage their business, have 
an interest in stating this to their servants ? And how can 
it be said that the servants to whom that statement is made 
have no interest in hearing that certain things are being 
treated by the company as misconduct, and that if any of 
them should be guilty of such misconduct, the consequence 
would be dismissal from the company’s service ?”(/ ). 
So joint owners of property, shareholders of a company and 
partners have this privilege in furtherance of their common 
interests (g). 

(10) However, imputations which, if made to persons 
having a corresponding interest, would he privileged in the 

(a) A r . v Z., 83 P. R. 1908. 

(b) Zeinman v. Holland , 14 Mad. 51. 

( c ) Mackintosh v. Dun, [1908] A. C. 390. 

(d) London Association for Protection of Trade v. Greenlands 
Limited, [1916] 2 A. C. 15. 

(0) Co ides. v. Potts, 34 L J. Q. B. 247. 

(/) Hunt v. Great Northern Rail . Co., [1891] 2 Q, B. 189. 

ig) Quartz Hill Gold Mining Co. v, Beall, 20 C. H, D. 501. 
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persons not 
having a cor 
responding 
interest. 


Incidental 
publication 
to person’s 
not having 
interest. 


Extracts 
from Parlia- 
mentary 
papers. 


Reports of 

judicial 

proceedings, 


Thus LputatioL of i TTf )e 80 lfs P read broadcast (a) 
to inju^h m in H i t 7 a 8 ain « t mother in order 
' not nrivileo-1? % ■ f g ’ h ? wever bona fide made, are 

in slandering^ 

Xce teWram^^f^rbelW 638 ^ 7 tra ?^ ission b 7 a post 

privileged 0 if sent bl llZ ^ T, hl ° b ™ uld have been 
where by T the defendant’® r ’ avolds tb. e privilege (c). And 
nrivfwiq deten< ? ant . s negligence that which would be a 

an envelopeTreTdTo B* wh^t^dT *?* Pla ° 6d ia 

is published to B., matter 

statement’ 8 ^ hf thT^ef so'nable ^d the defa matory 

business incidentally published 0 clerb®°f TJ °° UrSe ° f 
bein- conied Sn ! pP™ 11 .® 01 . cI erks for the purpose of 

which would ‘ be privileced H 'ft £ hlS clerk a let ter, 
solicitor’s privilege cofers tC ltte “ b ^ klm P er ^ally, the 
to his elerk^andif a^Jmpanv^vrBp® 1 t a ^ 10n i° r this P* r P°se 
defamatory statement of a third perLTvhlch 00 " 115 ^ 7 , a 
privileged), the publication to the cKs who hi tL ^ be 
course copy the letter, is privileged (c) 7 

papers'* Md^reports^are prtilSed^iJ 3 pubV amentai T 
and without malice ft) tu 0 ” f . Published bona fide 

selves, if published bv and P a P ers 

privileged, and actions brought fn re^ct ’ther ab f S ° lute 1 ly 
stayed (yV „ & in re spect thereof may be 

™ P S?o f T tr 1 ™ of * “ d ““»‘ s 

judicial tribunal, ^xercisim?- ^ 1 °^ . a P r ,°P erl 7 constituted 

is privileged (h). This is a" on ^ uris ^ icfcl0n i n open court, 

° j 1111813 a common law defence, open to 

(a) Thy agar ay a v KrishnasamL i* Marl n. r i at * 7 

Sadaram, 41 All. 329. 15 . acL 314 > Narsmgh Das 

{fy Gilpin v. Fowler, 9 Ex. 615. 

( c ) Williamson v. Freer, L. R. 9 C. P 33? 

{d) SeUitsh v. Maclltoaine, [ 1 894] 2 Q. B 54. 

[e) Boxsius \\ G-oblet Freres TiSoil , a t. I, -n, 

Birch, [1907] 1 K. B S7 r • L i, , ?• *’• 8 4J ; Fdmondson v. 

2 K. B. 677. 37 ’ Rq(r '■ Bnhsh & French etc. Co , [,9,8] 

[Fgo^f 2 KB o?f § * 4 Viefc. e. 9 ), S 3; 
The Englishman, 36 Cal. 8fS 3 , on appS',; Cal ^7! S< " V ‘ 

Iff) Parhamentary Papers Act, 1840, as. r, 2.' ’ . 

( 0 Kimber V. Press Association, Limited, [1893] 1 Q B 6- 
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qualified privilege, 


all persons. It is not the . same as the absolute privilege 
given by statute to reports in newspapers when published 
contemporaneously (a). 

- (14) Reports of their proceedings, published by quasi 
iudicial bodies bona fide and without any malice, are 
privileged. For instance, where the General Council or 
Medical Education and Registration ( who are empowered by 
statute to strike the names of persons off the register of 
Qualified medical practitioners) struck off the plaintiffs 

■name, and, in their annual published report, stated the 
circumstances which induced them to do so, it was held 
that in the absence of actual malice the publication was 

privileged ( b ). 

( 15 ) So, too, there is qualified privilege for speeches 
"made at meetings of district and county councils (c). 

- (16) By s. 4 of the Law of Libel Amendment Act, 
88S (d), it is enacted that a fair and accurate report pub- 
lished in any newspaper of the proceedings of a public 

1 meeting, or (except where neither the public nor any news- 
paper reporter is admitted) of any meeting of a town 
council, board of guardians, or local authority, constituted 
under the provisions of any Act of Parliament or of any 
meeting of any commissioners, Select Committees ot eit 
House °of Parliament, and the publication at the request of 
any Government office or department, officer of state, com- 
missioner of police or chief constable of any notice or 

- report issued by them for the information of the public, 

shall be privileged, unless it shall be proved that sue 
report or publication was published, or made maliciously. 
But the protection intended to be afforded by that section 
is not available if the defendant has refused to insert m the 
newspaper in which the matter complained of i®A al f 

reasonable explanation or contradiction by, or °n behalf 
of, the plaintiff. Nor is it available to protect fair and 
accurate reports of statements made to the eddors of ne • 
papers by private persons as to the conduct of a public 

officer (e). * . 
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Speeches at 
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Newspaper 
reports of 
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publication 
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notices, etc. 


(a) See ante , p. 145 - 

(5) Allbutt v. General Council, etc*, 37 77 r * 

(<?) Royal Aquarium Society v. Parkinson, [1893] 1 Q. B. 43 1 i 
JPittard v. Oliver , [1891] 1 Q- B 474- 

(d) 51 & 52 "Viet. c. 64. 

(e) Davis v. SJiejpstone , 1 r App. Cas. 187. 
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OP THE NATURE OP A TORT. 

Art. 58. — Apology. 


(1) At common law the fact that; the defend- 

plaintiff is defence/*^ ha ™ S the 

... statute the defendant in any action for 

libel or slander may prove in mitigation of damages 

that he made or offered an apology before the 

S 1 the acti0n ’ 0r as so °n after! 

wasbUnn w had u *1 opporfcun %> if the action 
so («). ° befoie he had an opportunity of doing 

(3) In any action for libel contained 

newspaper or other periodical publication *f 

fc°tl, de 'T that /“ oh 

that J hC \? ] ad withoufc gross negligence and 
that before the commencement of thl * 

or at the earliest opportunitv aftf the / fclon ’ 

defendant inserted m such ncwf rds ’ fche 

apology, or, if the paper or nerifdi i Pap6r a foil 

at intervals exceeding one week thJ * if abl Jf hed 

to publish the apofocv “ he offered 

periodical selected bv ^thc Ji ? ,”£ wspaper or 
this defence therfmuJt t ^ With 

defence can be pleaded (e) * ’ M no other 

in n„'i;„ atfo d n ef ^ d ^^ ^tends to give evidence of an apoW 

defence (d). The Aet°of 188S f* glVe notice with his 
ln J he case of a Hbel L § aIso ena Mes a defends nf 

mitigation of ilD ?, n a newspaper to „ erendant, 

5 0± da mage that the nlainH# l g ve eviden ce in 

plaintiff has recovered, or 

(«) Libel Act. 1 843 (6 A -j v- t 
0) Libel Act, , 843 , 1. * 7 ‘ Ci C 96), a 

Act, 1845 (8 A o y,Vf „ 

. 9 Ct e - 75), s. 2 ; R.8.C., 

Att, I843, 3. I. 


* r, 1. 
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* 

brought actions for, damages in respect of other libels 
to the same effect (a). 


Art. 59 . — Slander of Title and Slander of 

Goods. 

(1) Slander of title is a false statement dis- 
paraging a person’s title to property. 

(2) Slander of goods is a false statement dis- 
paraging goods manufactured or sold by another. 

(3) The slander may be oral or in writing or 
print. 

(4) An action for slander of title or slander 
of goods will lie if — 

(i) The statement is false ; 

(ii) The publication is malicious ; 

(iii) The publication causes special damage (6). 

(1) Actions of this kind are not properly actions 
for libel or slander. The cause of action is for damage 
wilfully and intentionally done without just occasion or 
excuse ( c ). The statement to be actionable need not be 
defamatory of the person (<#), and it will be observed that 
even though the statement is in writing, it is not actionable 
without proof of special damage (e). There must also 
always be evidence of actual malice, or at least absence of 
reasonable cause for making the statement (/). 

(a) Law of Libel Amendment Act, 1888 (51 <fc 52 Yict. c. 64), 

s. 6. 

(b) Lyne v. Nicholls, 23 T. L, R. 86 ; Griffiths v. Ibenn, 27 
T. L. R. 346. 

(«) Per Bowen, L.J., In Ratcliffe v. Evans, [1892] 2 G. B. 524 
[C. A.], at p. 527. 

{d) Ibid. 

(e) White v. Mellin , [1895] A. C. 154. 

(/) Wren v. Wild , L. R. 4 Q. B. 730 ; Hubbuck & Sons v. 
Wilkinson , Hey wood and Clark , [1899] 1 Q. B. 86 [ 0 . A.] ; Western 
Counties Manure Co . v. Lawes Chemical Manure Go., L R. 9 Ex. 
218 ; Halsey v. Brotherhood, 19 Ch. D. 386 [C. A.j. 


: 6 Y t the nature oe a tort. 




Special 

damage. 


Puffing one’s 
own goods. 


’ In a suit for slander of title, malice, in law is not sufficient' 
to show that the mark or combination, of the plaintiffi was : 
falsely charged as a colourable imitation without legal 
justification or excuse. Maiiwin fact must be proved (a). 

( 2 ) In every case of -this kind there must be proof of 
actual damage, H.e., of actual and temporal^Toss, resulting 
from the slander. In the- case of slander of goods, loss of 
custom and falling off iii the sales is the usual kind of 
special damage. Where the slander is of title, to property, 
real or personal, the special damage may be thh diminished 
value of the property bjy ' reason of difficulty *o£ gelling or 
betting it ' : . ; „ ; : : 

, (3) Por a person in trade to puff his own goods or 
proclaim their superiority over those of his rivals is not 
actidnablerevehv though the statement is untrue and made 
maliciously, and causes damage to the rivals. Such ■ a 
statement may, be disparaging to the rivals’ goods, but the 
fact that the person making the statement is a rival puffing 
his own goods is a lawful excuse for making the state* 
merit (c). And generally it seems |hat a disparaging state- 
ment of another’s title or goods is ' excusable if made bond 
fide for the protection of one’s own property, and not’ maid 
fide for the purpose of injuring another’s (d). 

* ■ (4) - fjesides the award of damages the slander may be 
prevented by an injunction (e). > * 




(a) Nemi Chand v. Wallace, 34 Cal. 495. 

(b) White v. Mellin , supra ; Bat cliff e v. Evans, supra . 

(c) Hiibbuck & Sons v. Wilkinson, Keyivood and Clark , [1899] 

1 Q. B. 86 [C. A.]. • y . ■ 

(d) ILalsey v. Brotherhood , 19 Ch D. 386 [C. A.] 

(e) See Art. 41 ante. 



CHAPTER’ II. 

OP MALICIOUS- PROSECUTION. 


Jr X 


Art. 60 . — General Buie. 

(1); Malicious prosecution of criminal proceed- 
ings consists in instituting unsuccess fururiminal 
proceedings maliciously and without reasonable 
or probable cause (a). • ' 

' (2) Malicious prosecution of criminal pro- 

ceedings causing actual -damage to the party 
prosecuted is a tort, for which he may maintain 
an action. ■ { . 

• * f ~ ' ' 5 - 

’ The distinction between malicious prosecution -and false Distinct 
imprisonment has already been pointed out. Prosecution from false 
consists in setting a judicial officer in motion. Imprison- imprison- 
ment consists in causing a person to be arrested or im- 
prisoned without the intervention of a judicial officer. 

It will be seen from the. above article, that in, order to Analysis, 
sustain an action for, malicious prosecution, five, factors 
must co-exist (b) viz. i (1) a .-prosecution of thfi- plaintiff by 
the defendant ; ( 2) want ofreasonable_and probable caus e 
for that (A) theldSESilii^O 1 ^ 


T mt.mn in : and 

(5) damage caused to that party by the prosecution (c). 

• * (a) See Churchill v. Siggers, •& B.- 929, 937 Johnson v. 
Emerson, I/. B. 6 Ex. 329 s -and Quartz Hill Gold Joining - Co, y ♦ 
Eyre, 11 Q. B. D. 674 [C. A.]. ' . 

(b) See Gojpalahrislma r. Nar ay ana, 34 .M. L. J. 5 1 5 5 45 

I. C. 803. ■ ■: _ . ‘ ' /. 

(c) AbratJi v. North Eastern Rail. Co., 52 L, J. Q. B, 620 ; Cox 
v. English, Scottish' and Australian Ba^nh, [1905] A. C. 168. See 
also Ganesh 'Datta Singh, v, Maniram Chaudri and Others, 17 
W . E. 283 (P. 0 .) ; K . B. Barmji v. FoH Commissioners, 3 But. 
L T. 78; 8 I. C.^458 ; : JECarish Ofomder Neogi v. Nishi Kant a 
Banerjee, 28 Cal. 591; Crowdy v. O'Reilly, 17 C, W. N, 554 ; j 8 
I. C. 737; SemaJci Chutiani- v. RemaJcanta Sarma, 18 I. C. 830; 
Radasliin v. Maung Lun, 8 , Bur. L. T. 69 ; * 29 r Ec, C. 883-; Nazir 

san v. BahJitaicar, 56 1 . U. lou : ’ - ■ 
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a nf these five factors is absent, no action will 

« ” % Z‘ »£, a«taM. *» e “ h °” e ° f 

these elements in detail. , 


A.rt. 61. — Prosecution by the Defendant. 


(1) The prosecution must h » Te “ s “‘ 

tuted by the defendant against the pi lnt ^: 

nnfc merely by the authorities on facts luimstiea 


hy the defendant. 

(2) A person who has not instituted proceed- 
ings maliciously may be guilty of malicious 
prosecution if, after they have been begun 
properly by himself or another, he continues 
them maliciously and without reasonable and 
probable cause, as when in the course of the 
proceedings he acquires positive knowledge of 
the innocence of the accused (a). 


(1) The term £ prosecution 5 must not be understood in 
the limited sense in which it is used in the Code of Criminal 
Procedure, An application to take proceedings under the 
security sections of that Code will constitute a prosecu- 
tion (b) 

(2) To found an action for malicious prosecution, the pro- 
secution must have been instituted by the defendant against 


(a) Per Cockbtjen, C. J., in Fitzjohn v. Mackinder , g 1 C. B. 
(n.s.) 505, and see Weston v. Beeman, 27 B. J. Ex. 57* This seems 
to be the effect of the cases cited ; hut the point is nowhere very clearly 
decided. Fitzjohn v. Mackinder should he carefully studied, as the 
judges deciding it give different reasons for their decision ; Gaya 
Prasad v. Bhagat Singh, 30 All. 525 ; 35 I. A. 189 ; Town Munici- 
pality of Jambusar v. Gifjasanhar, 30 Bom. 37 ; Sharna Bibi v. 
Chairman of Bar anag ore Municipality, 12 Cr. L. J. 410 ; 61 . 0 . 671; ; 
Kazim Husain v. Basit Husain, 61 I. C. 970, 

(< b ) Crowdy v. O'Beilly, 17 C. L. J. 105 ; 18 L C. 737 ; Blmshan 
Prasad v. Phulman Singh , 20 C. L. J. 578 ; 27 I. C. 449 ; Ckiranji 
Singh v. I) liar am Singh , 43 All. 402 ; Mahomed. Niaz Khan v. Jai 
Ham , 41 All. 503 ; Norendra Nath v. Jotish Chandra , 67 I. 0 705 
(application for sanction to prosecute).. 



Or MALICIOUS PROSECUTION. 


the plaintiff (a). According to the Bombay High Court a 
prosecution commences when the complaint is made, and it is 
sufficient if the charge was made to the magistrate with a, view 
of inducing him to entertain it (b). But the Calcutta' and 
Madras High Courts hold that the mere laying of a_ charge, 

unaccompanied by the issue of process is insufficient and 
would not give a cause of action ( c ), but that once summons 
is issued the commencement of the prosecution relates 
back to the laying of the information or making ot the 
complaint ( d ). 

(2) If a person bona fide lays before a magistrate a state- 
mennt of facts, without making a specific charge of crime, 
and the magistrate erroneously treats the matter as a 
felony, when it is in reality only a civil injury, and issues 
his warrant for the apprehension of the plumtiff, the defen- 
dant who has complained to the magistrate is not responsible 
for the mistake. Bor he has not instituted the prosecution, 
but the magistrate (e). But if a person goes before a magis- 
trate and makes a specific charge against another, as by 
swearing an information that the other has committed a 
criminal offence, he is the person prosecuting for he and 
not the magistrate has set the law in motion (/). bo, too, 
a person instructs a solicitor to prosecute, he is liable for the 
consequences if he does it maliciously and without reason- 
able and probable cause. 


Art. 61 



(a) See Jagadamba Prasad v. Raghunandan Lai, i Pat. L. T. 

422; 57 I- C. 39 2 - t 

(b) Ahmed Bhai v. Framji Fdtilji 28 Bom. 226 ; (relying 011 

Clarice v. Postan, 6 Car. & P. 423)* 

(c) Be Rozariu v. Gidab Chand Anundjee , 37 Cal. 358 (follow- 

in * Yates v. The Queen, r 4 Q. B. D. 648 ; 5 * L.J r ; ■ 3 ? 5 ) 5 <M*P. 
v °BMa Nath Khetry, 7 I- C. 255 5 on appeal, 38 Cal. 880 ; Bislicm 
SincfJi v . Bam Bahai 64 L C. 741 ; <Todha Bam v. Dm Bap 1 r. K. 
1015 • 28 I. C. 273; SheiJc Meeran Sahib v. Ratnavelu Mudahar, 
37 Mad. 1 81 ; Bigambar Bas v. Bisweswar Chowdhury, 41 I. 0. 12. 

(d) Be Rozario v. Gidab Chand Anundjee, supra (following 
Thorpe v. Priestnall, 66 L J. Q- B. 248). 

(ev Wyatt v White, 29 L. J. Ex. 193' ; Cooper j : Booth, 3 Esp. 
144 ; ManicJcam Mudaliar v. Muncmoami Baidu, 2Q M. B. o. 
6qi : 31 I. C. 246. See also Naradnga Rao v. Muthaya Pillai, -6 
Mad. 362 ; Kanahaiya Lai . v. Kishen Lai , 6 A L. J. ; 2 I . U 
506 ; Bhudnath Nandu v Mathura Prasad , 24 All- 317 ; Kultan Lai 

V. Moosi Baza, 72 I. C. 57 * 

■ if) Periy a Goundan v. Kuppa Goundan, 42 Mad. 880 ; Shanmuga 

Udayar v. Kundasam.i Asari, 12 L. W. 170 ; 59 I- C - 973 ; 

Lad. Pam Samp, 16 A L. J. 468 ; 46 I. C. 190; Jai Pande v. 

Jaldkari Rant , 4 Pat. L. W. 98 ; 40 !• C. 679. 
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(S\ In India tlie police have special powers in regard, to 
the investigation of, criminal charges, and it depends very 
much on the result of their investigation ' whether or not 
further proceedings are taken against the person accused. 
u The question in cases of this kind must be— who was the 
prosecutor ? The mere setting of the law in motion is not 
the criterion ; the conduct of the complainant; before and 
after making the charge, must also be taken into considera- 
tion. Nor is it enough to say the prosecution was instituted 
and conducted by the police. That, again, is a- question of 
fact. Theoretically all .prosecutions are conducted in the 
name and on behalf of the Crown, but in practice this duty 
is often in the hands of the person immediately aggrieved 
by the offence, who pro Jiao vice represents the Crown. ... 
If, therefore, a complainant does not go beyond, giving what 
he believes to be correct information to the police, and the 
police, without further interference on his part (except 
giving such honest assistance as they may require), . think 
tit to prosecute, it would be improper to make him responsible 
in damages for the failure- of the prosecution. But . if the 
charge is false to,, the knowledge of the complainant, df . He 
misleads the police by the bringing suborned witnesses to 
support it, if he influences the police to assist him in 
sending an innocent man for trial before the magistrate— — 
it would be equally improper to allow him to escape liability 

because the peosecution has not technically been conducted 
by him” (a). ... . 

(4) It lias been held that if a person acting bona fide 
swears an information before a magistrate, under s 10 of the 

Criminal Law Amendment Act, 1885 , tlmt- he has reason- 

abm grounds for suspecting that a woman or girl is detained 
or immoral purposes, and thereupon the magistrate issues 
a search warrant, the person swearing the information is 
not a prosecutor, as the magistrate ‘ acts judicially upon 
such information, and the decision of the magistrate that 


folio ,'eii BaT" Sa^ l T, ^ 

Inmmala JSagabJiusJianam v. VenJcatamtham, 8 M L T ?d2 * 8 T P 
l ’ Ra J a 9°P«la Is ay agar v Spencer f Co., Ld,, 12L.W. 87 ; ’59 1 S' 

27 L C.^91! V ' Ele ' ed - 17 Q' B D - 338 ; Carl Forstmann v. Forest, 
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■ Art. 62 . — Tfrant of Reasonable and Probable ; Art 62 . 

Cause. ~ 

(1) The onus of proving the absence of reason- 
able and probable cause for the prosecution rests ; 
on the plaintiff (a). 

(2) The jury find the facts on which the 
question of reasonable and probable cause de- 
pends; but the judge determines whether those 
facts do constitute reasonable and probable 
cause (jb). ’ 

(3) No definite rule can be laid down, for the • 
exercise of the judge’s determination (<?) ; but 
the defendant will be deemed to have had 
reasonable and probable cause for a prosecution 
where (a) he took reasonable care to inform 
himself of the true facts ; (b) he honestly, 
although erroneously, believed in his informa-' 

(a) Lister v. Perryman, L. B. 4 H. L 521 ; Abrath v. North 
Eastern Bail. Co., 1 r.App. Cas. 247 ; Boja Beddi v. Perumal Beddi ", 

26 Mad. 506 ; Pestonji M. Mody\. The Queen Insurance Co., 25 Bom. 

332 (P. C.) ; Harish Chandra Neogi v. Nishi Kanta Banerjee, 28 Cal. 

5 Q r ; Syama Char an Karmokar v. That 00 Haidar, 6 C. W. N. 289; 

Hall v. Venkata Krishna, 13 Mad.~394~; Bamayya v. Sivayya, 24 
Mad. 549; Baghamndra v. Kashinathbh at, 19 Bom.. ,7 17 ; Bicami 
Naidu v. Suhramanya Mud all, 2 M. H. C. B. 158; Vengama v. 

Baghava, 2 M. H. C. B 29 ; Muneeamma v. Municipal Commis- 
sioners of Madras, 8 M. H. 0 . B. 151 ; Gird har Lai Dyaldass y. 
jag ar noth Girdhar Blmi, 10 B. H. 0. B 182 ; NankuA Cthahdra 
Sarnia m. Brail momai 'Bebi , 3 W. B. 169 ; Maniram Chaudri v. Ganes 
Batta Singh, 5 W.B 134; Mahendra Nath Batta v. Kailas Chandra 
Butta, 6 W. B. 245 ; Ga/ur Hari Bas v. Hayagrih Bas, 6 B.X. B. 

371 ; Aghor Nath Bai v. Badhika Prasad Basu, 14 W. B. 339 ; Kishen 
Lai v. Enctyat Hussein Khan, All. H. C.B. (1869) n ; WeatherciU v. 

Billon, AIL H. C. B (1874) 200 ; Vaidianadier v. Krishnasawi ■ Iyer, 

36 Mad. 375; Sheik Muchi Osta v. Horsmul, 17C. W. N. 434 ; 

19 I. G. 24; Kamal Bin v. Mir Abdulla, (1917) P. B. 32 ; 38 
I. C. 678. ■ " . ; ■ V 

(b) Panton. y. Williams, 2 Q. B. 169 [Ex. Oh.]. In India, where 
there is no jury, the judge becomes himself the judge of the law and 
the facts ( Harish : Chandra Neogi v. Nishi Kant a Banerjee, supra ; 

Pestonji M. Mody v. The Queen Insurance Co , supra)*: . . , 

(c) Lister y. Perryman , L, B. 4 H r L. 521, 



Art. S 3 . 


Burden of 
proof. 


I&asonahle 
and probable 
cause defined. 


■t 


OF THE NATURE OF A TORT. 


tion, and (c) that information (a), if true, would 
have afforded a primd facie case for the prosecu- 
tion complained of (5). 

In both malicious prosecution and false imprisonment 
the question of- what amounts - to reasonable and probable 
cause is for the judge. But there is this important difference, 
that in malicious prosecution it is for the plaintiff to prove 
the absence of reasonable and probable cause ; whereas in 
false imprisonment, the imprisonment is prima facie wrong- 
ful, and it is for the defendant, if he can, to prove that he 
had reasonable and probable cause '(c). 

In Hicks v. Faulkner (d)., Hawkins, J., says : <c I should 
define reasonable and probable cause to be an honest belief 
in the guilt of the accused based upon a full conviction, 
founded upon reasonable grounds, of the existence of a 
state of circumstances, which, assuming them to he true, 
would reasonably lead an ordinarily prudent and cautious 
man, placed in the position of the accuser, to the con- 
clusion that the person charged was probably guilty of the 
crime imputed. There must be first and honest belief of 
the accuser in the guilt of the accused ; secondly, such belief 
must be based on an honest conviction of the existence of 
the circumstances which led the accuser to that conviction ; 
thirdly, such secondly mentioned belief must be based upon 
reasonable grounds ; by this I mean such grounds as would 
lead any fairly cautious man in the defendant’s situation 
so to believe ; fourthly, the circumstances so believed and 
relied on by the accuser must be such as amount to reason- 
able ground for belief in the guilt of the accused.” 

A man who makes a criminal charge against another, 
cannot absolve himself from considering whether the charge 
is reasonable and. probable, by delegating that question to 
an agent, even although that agent be presumably more 


(a) Heslop v. Chapman , 23 L. J. Q. B. 49. 

(b) See Abvath v. Forth Eastern Fail. Co ., uhi supra . 

(0) Sicks v. Faulkner, 8 Q. B. D. 1 67 ; Thakdi Hajji v. Badrud- 
dm Sail. 20 Mad. .208. M 


c r' ' P* I 7 I ; Fa% Jung Fahadur v. Fai Gudo 

Vv C - W - N - 5 J 7 A mim Sen v Si * a ram, 24 All. 363 ; Sham. 
MibiY Chairman of Baranagore Municipality, 12 C. L. J. 410 

f,_ 5 5 ; f ut t lv . eera PPa Bamaswami, 40 Mad. 285 (not simpl' 
improper and ulterior motive) ; Chennareddi v. Venkata Swam-, 

beWn *A 1 5 53 1 C V 7 °, ( ?, urts shoilld not draw a distwctioi 

etween leasonable cwse and probable caix^e). 
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capable of judging. Thus, tbe opinion of counsel as to the 
propriety of instituting a prosecution, will not excuse the 
defendant if the charge was in fact unreasonable and impro- 
bable. For as Heath, J., said in Hewlett v. Gruchley (a), 
“it would be a most pernicious practice if we were to intro- 
duce the principle that a man, by obtaining the opinion of 
counsel, by applying to a weak man or an ignorant man, 
might shelter his malice in bringing an unfounded pro- 
secution . 55 

With regard to the amount of care which a prosecutor is 
bound to exercise before instituting a prosecution, it would 
seem that although he must not act upon mere tittle-tattle 
or rumour, or even upon what one man has told his 
immediate informant, without himself interviewing the 
first-mentioned man, yet where his immediate informant is 
himself cognizant of other facts, which, if true, strongly 
confirm the hearsay evidence, that will be sufficient to 
justify the prosecutor in acting, without first going to the 
source of the hearsay ih). But mere circumstances of 
suspicion cannot be treated as evidence of reasonable and 
probable cause as a defence to an action for malicious 
prosecution (c). 

The test of the absence of reasonable and probable cause 
is partly abstract and partly concrete. Was it reasonable 
and probable cause for any discreet man ? Was it so to the 
maker of the charge ? (i) While malice may be inferred 
from the absence of reasonable and probable cause, want of 
reasonable and probable cause is not necessarily to be 
presumed from mere proof of malice (e). So an acquittal 
would not be prim& facie evidence of the falsity of the 
charge, and the absence of probable cause (/), though a 

(a) 5 Taunt. 277 at p. 283 Maya Mai v. MaclJio Mai , 40 R R. 
1884 ; Yachendrulu v. Narayanasami , 9 M. L. J. 1 10 ; Munhordas v. 
Gokuldas , 4 Bom. L, R. 560. 

(b) Lister v Ferryman , L. R. 4 H. L. 521. 

. (e) Ahmed Mai v. Fmmji , 28 Bom. 226 (relying on JBusst v. 

Gibbons , 30 L J. Ex 75) ; Shama Bibi v. Chairman of Baranagore 
Municipality, supra' 

(d) Godai Mar ay an Gajapati v. Sri Ankitam Venkata, 6 M. H. 

0 . R. 85 Sourendra Mohan Sinha v. Soshi Bhrnhan Koer, .49 

1. C. 232. 

(<?) Livarka Las v. Harihar Lai , 4 A- W. N. 1. 

( f) Festonji M. Mody v. The Queen Insurance Co., 25 Bom, 33 2 
(P C.) ; Musaili v. Habib Khan, 19 P. R. 1876 ■Nund Knhenj. 
Kisheti Dual, 4 P. R. 1868 ; Kazim Husain v. Basit Uusam, 61 
I.C. 970. 
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Art. 63 . 


conviction has been considered a bar to a civil action (a). 
In cases of acquittal on appeal, tlie fact that the plaintiff 
has been convicted by a competent court though he may 
subsequently have been acquitted on appeal is evidence of 
the strongest possible character if unrebutted, against the 
plea of want of reasonable and probable cause ( h ) ; the true 
rule is that if the plaintiff had been convicted in the first 
instance and ultimately acquitted on appeal, the presumption' 
is against the absence of reasonable and probable cause, 
unless the original conviction is proved to have proceeded 
on evidence known by the defendant to be false, or on the 
wilful suppression by him of material information (c). The 
proceedings of the criminal court are not evidence in a civil 
action ( d ), and a plea of guilty in the criminal court is 
evidence of the fact but not of a verdict of conviction (e). 
In India the question of reasonable cause is determined by 

the judge himself and is a mixed question of fact and 
law (/). 


(a) Swami Naidu v. Subramanya Mudali, 2 M, H. C, R, 158 * 

Bhairab Chandra CkaJcrabati v. Mahendro Chahrabati, n W R* 
118. 

^ ^ofjrussee v. GridJiaru, 10 W. R. 439 ; Kaibutoolah v. 
Mateo, 13 W. R. 276 ; Banmi v. Bellamkonda , 3 M. H. C R 238 * 
Jadubar Singh v Skeo Saran Singh. 21 All. 26; Sham Bibi v 
Chairman of Bar anag ore Municipality, supra; Gungaramv Iloolasee, 
2 JN. W P. 88 ; Subramanya Pillai Chetty v. Maunq Bo Lu, 2 L.B R 
in ; JSfga Tun Gy aw v. Mi Bo Me, U. B. B. (1906) Tort 3 ; Blml 
Chand Patro v Baiun Bas , 12 0 , W. 1 ST 818 note ; SemaM Chutiani 
v. Jfemakanta Sarma , 18 I. C. 830 • Badarnath v. JDulam, 10 A* L 

J. 423 ; bowrendra Mohan Sinha v. Soshi Bhushan JKoer, 40 I C 

232. t • • 

V 1 $) Bo ^ reddi . v-Pemmal Beddi, 26 Mad. 506 ; Kona Thimma 
jReddi v. Bathini Chmna Beddi, 16 M. L. J. 18 ; Shama Bibi v. 
Chairman of Baranagore Municipality, supra ; Jag Narain v. Bide- 
pat, 4 Pat. L. T, 202 ; 72 I. C. 409. 

97 Si) v * R a dhika Prasad Basu, 14 W. R. 339* 

Sheik Much Osta v . EJorsmul, 17 C. W. 434. 

10 W V S \T\ C J ta T dra s r la i d ? 7 - M Z dhu fMtorto and Others, 
^ 56. See also Ah Baksh v. Sctmiruddin, 12 W R 477 

,mno 

- J f) - ® l ff naBihi v - Chairman of Baranagore Municipality, supra- 
MMidfiZ ° a t 59 b explaining ^ Pestonjl 

M Modyv Ue Oueen Insurance Co 7,12, supra ; but see 

law);' E ‘ 9 3 1<; Was saicl to ^ a question of fact and now 
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Art. 63.- — Malice. 


Malice means improper motive, that is to 
say, any motive other than that of securing the 
ends of justice (a). Malice is a question of fact 
and the absence of reasonable and probable 
cause does not necessarily infer malice (b) ; nor 

Xk.) aoq “ ttal of the peraon ~ d 

witness ( e j, or to frighten others and thereby deter t1, cm 

from committing depredations on the prosecutor’s property 
(f) ; or to wreak vengeance for some illfeelino- J^H 

Sr reC * “ d “ oti ™ "«<* oonSLte 

may be presumed (h). ^ ain * 5 ma ^ lce 

prosecutor mav J+ (*) ^ was pointed out that a 

prosecutor may act without reasonable and probable cause 

B Eastern Rail Co. ■ Mitchell v. Jenkins * 

S .JL 5g5 5 Sen v. Sitaram 2A All U* . xw r I, i 5 
T. iiku Guclor Sahoy, i C W 1 ST c*37 * zr *7? t?’ ^ \ Jung JB ah adur 
missioners, 3 Bur L T 78 810 \Banerjt v LW* Com- 

re 0 , l ' 6 ! »«*“<*»* iJ^sRr, 7 m: l~: 
[i 9 BTS’^sw'iiS, B , 

w. 2 <Srls4r^ T !i?4^ -9 

(«?) Leith M. Pope, 2 ~W. Bla. 1327. 

(e) Haddrich v. JSTeslop, 12 Q. B. 257. 

v. I0 . Ex ‘ 3 j 2 ’ 356 * Afedfci Z«Z 

, , - !’ 3 ' 532 ’ re Sanjwiredd^ 9 M. L. T. 172. 

? v. Mambirmctl, 45 Bom. 327. 

(/*) Minton v. Heather, 14 M. & W. 131. 

6 Bur. . % tC. 7 iiof 0 ' A ' ] ‘ r ° 9iazh v ' Pm^emitrton, 
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and yet not be malicious. Stupidity and malice are not 

the same, thing.; and if the defendant honestly believed in 

the plaintiff’s guilt, and there is no evidence that he was 

actuated by any improper motive, even though he had 

not taken care to inform himself of the fact, and had no 

reasonable and probable cause for prosecuting, yet he cannot 

be said to have acted maliciously. Honest belief rebuts the 

inference of malice from absence of reasonable and probable 
cause. 

^ w ^ ere defendant has honestly and bona 

Me instituted the prosecution, he is not liable, although 

°™? < defective memory he has wrongly accused the 

plaintiff (a). 

(5) The state of the mind of the prosecutor at the time 

o^ideSCS" ° f the Pr ° SeCUti0n ^ tak6n int ° 

rwfS B r t W ! 1 ? 1 i e there isa dl % from a sense of which the 
acted?? act6 f wiU be Plumed that ho 

actfd fr0 “ that motlve > and plaintiff must show that lie 

fr0m ®. ® ense ° f dut J but from some other im- 
proper motive, which constitutes malice in law (c). 

™J/;L Whether A cor P°ration can be guilty of malicious pro- 
sa d thar ? Mtl1 T? ”?* free from d °«K ^ being 

>L » VCt, ] o”L, no B m, i° d M “S 1 

hplrl tw :/ LOm J°'>av- Carlton Bank -(e), Darling, ,J. s 

* P<”s8cntion action on 
tlv “ amount to malice, °tl,„ 

and f ” i i£h.liLr 0 “ C ".“ »f' ic i 0nsIjr ' 

proseention will lie ° £ mUlidms 


let) Micks v. Faulkner) 8 Q. B. D. 167. 

(h) Corea v. Peiris, H C. 86 ; 5 I. 0 . 50. 

L. R? f z f anair M <hne ^ i v of State for India, 6 Bom. 

aju App^Cas.? 0 ?. BE ™ M iu Mmth v - Eastern Sail. 

22 r8£lSU SnSdefthatthe? S onrfc of Apped ([1900] 1 Q, B. 
Life Assurance Co. v . ^ *" 



FAILURE OE THE PROSECUTION. 1.65 
Art. 64. — Failure of the Prosecution. 

It is necessary to show that the proceeding 
has terminated in favour of the plaintiff, if, 
from its nature, it be capable of such a termina- 
tion (a). 

(\) This rule, which at first sight appears somewhat 
harsh, is founded on good sense, and applies even where 
the result of the prosecution cannot he appealed ( b ). As 
Crompton, J., said, in Castrique v. Behrens (c), “there is 
no doubt on principle and on the authorities, that an action 
lies for maliciously, and without reasonable and probable 
cause, setting the law of this country in motion, to the 
damage of the plaintiff. . . . But in such an action it 
is essential to show that the proceeding alleged to be insti- 
tuted maliciously and without probable cause has terminated 
in favour of the plaintiff, if from its nature it be capable of 
such termination. The reason seems to be that, if in the 
proceeding complained of, the decision was against the 
plaintiff, and was still unreversed, it would not be con- 
sistent with the principles on which law is administered for 
another court, not being a court of appeal, to hold that the 
decision was come to without reasonable and probable 
cause. 5 ’ 

(2) Upon the same principle, an action for trespass^ by 
wrongfully causing execution to be issued under a judg- 
ment obtained by fraud or irregularity, will not lie until 
the judgment has been set aside. It is not competent to 
any person to aver anything contradicting or impeaching 
the judgment as long as it stands (d). 

(3) In India it has been thought that a conviction 
unreversed on. appeal bars an action, for malicious prose- 
cution (e). The plaintiff has to prove that he was innocent 
of the charge brought against him and that- his innocence 


(a) Basebe v. Mathews , L R, 2 C, P. 684. 

(b) ibid. 

(<n 30 L J. Q* B. 163, at p. 168. 

(cl) Suffer v. Allen, L. E. 2 Ex. 15 ; Metropolitan, BanJc v. 
Pootey , loApp Cas. 2ro. 

(e) Swami Naidu v. Subramanya MudaZi, 2 M. H. C. K. 15S ; 
Bhdirab C Jut mini Chdlcrauarti v. Mahemlro Check ravantL 13 W. 

K> ii8» 
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was made h^But t^n order of !r & ” the acc nsation 

criminal court wouH Z 7 dlSn ? ,ssaI or acquittal by a 

falsity of the darlt or the / V , idence of «>e 

Discharge terminates a prosecutionT 66 ?f th ® pIalntiff ( 5 )- 
creates a cause of action (c). ™ a Wel1 as ac 9 [ uittai and 


Damage need 
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Aut. 65.- — Damage . 

prosecutfo' " itiTSsa" £5“ ^ mal « 

resulting to the plaintiff L tb^naTwal damage 
quence of the nm 0 nn„f natural conse- 

tills will be presnS ,“n °e n a a C0 “ P i ai ? e<i ot - bllt 

natuve invoke damage to “putaHon o 0t 

loss of liberty or credit (d) p fc fcl011 or possible 

The damage need not necessarilv „ 
be either the damage to 3f Pecuniary. “ It m 

is accused of be scandalous or whT’ f ? the matter he 

danger to lose his life, 0 r lS or iThT has been P** in 

property, as where he is obliged to ^ Vi° r dama " e to bis 

sary charges to acquit himself of ft! S - pend ““ey in neees- 
accused’ (e). H mmseli of the crime of which he is 


/' ^ a ‘ da p ia > 24 Mad. 50 . jy -, n 
280 • X n-Ti ° - 59 ' ? Charanv T k °J^ nder v - 

0 . &S3B&&* <*»*“ 3 T 

Sifts-i y*» w 7 s « i u 

9 Bur L 9 T 9 l?' R 3.2 ; Si I. C. 279 ; Maimer J d ° v ’ 

7' t T ‘ 48 *’ 3 1 I. C. 324. /y ’ MKn( J Tha Sla v. 

( l ~^l a Ppa v. Kailappa, supra ; Corea v T> P ‘ 

(0 T em v. Coorya, 6 Bom. .376 • Perns, supra. 

Moore, S^unt^iS, To* 4 ’ 21 f J f P 

*»*». f-9-sj ; I’i. Sr i&r;; 


'ne s 


use on 


,a o es > P- 345- 



OF MALICIOUS PROSECUTION. 

Art. 66. — Maliciously talcing Proceedings in Art^66 
Bankruptcy and Malicious Abuse of Legal 
Process. 


An action will lie for maliciously and. with- 
out reasonable and probable cause instituting 
bankruptcy proceedings and abusing legal 
process (a). 

The plaintiff in such an action must prove 
that the proceedings terminated in his favour(S), 
and ( semble ) that he has suffered damage beyond 
the mere costs incurred (<?). 

Formerly actions lay for maliciously bringing a civil Comment, 
action, because although the action terminated in the 
defendant’s favour, he might have suffered damage to. his 
fair fame, and been put in peril of his liberty. Such actions 
are now never brought, and probably cannot be brought. 

In England, the defendant in an action is not now liable 
to arrest before judgment, and the result of the action 
(if it terminates in his favour) saves him from damage 
to his fair name. He may indeed incur costs beyond what 
he can recover from the other party, but this is no J a 
leo-al ground of damage, as the only costs which the law 
recognises and for which it will recompense him, are the 
costs properly incurred in the actiorf itself, and for which 
he o-ets judgment in the action. Hence there is no mo ern 
example of an action for maliciously taking ordinary civil 
proceedings (d). In Mohini Mohan v. Surendra Narayan 
Sinqh (e) it was held that the suit for damages lay for 
maliciously and without reasonable or probable cause obtam- 


(a) Johnson v. Emerson, L. R 6 Ex. 3*9; Wre* v 
L. J. Q. B. 317 ; Baj Chandra Ear v. Shama J3 , 

Surqjmal v. Manahchand, 6 Bom. L. R. 7°4; HuLameham v. 
Umar Din, 21 P L. P. 1920. 

(h) Metropolitan. Bank v, Fo.oley , 10 App. Cas. 210. 

(c) JSfanjappa v. UanapatJii , 35 Mad. 59 8 ' 

(d) See per Bowen, L.J., in Quartz Sill Gold Mining Co. v. 
Eyre, 1 1 Q. B. D. 674, 689 ; PranshanJcer v. Bajfhudas, 1 Bom. , 
Bishim Singh v. Wyatt, > 4 C. L. J. 3 <5 ; « I- C. 7*9 ; Eurhhangi v, 
Micnshi Mahabir Prasad, 4.1 I. C. 522, 


(e) 42 Cal. 350. 

. * i *• 

. V • : '■ ■ 
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<• 

mg a perpetual injunction which was subsequently dissolved 
on appeal. 

on ± Ind ?> under t! ! e Code of Civil Procedure a suit for 
compensation is maintainable for the improper issue of 

d oth ,? r . le " al Process (a). An action for malicious 
airest or malicious attachment before judgment can be 

rSe” d ±‘ T^r t 

r made on it does not afford a cause of action h) 
wi - 0 , j lnla ' vfuli y interferes with the exercise of 

SmStH? aef t? 1, an ° th / r ’ * procari ng an injunction, 

necessary for the^nwV ff atUr , e - ° f 2 trespass and it is not 

malice Tr 7 askln S for damages to prove 

. wan ^ of reasonable or probable rancjp (a 

»s„T^ws e pr:, c 1 

a tt Pv 

maliciously, after the judgment is satisfied /n de S‘? ed 
been held that if oft*- - ° satisfied (/). It has 

aH the facts of the case before thTcouVfnd^h?^ 

adjudication thereon orders arrest or a+Ln 1 C A °, Urfc after 

is the act of the court attachment the order 

liable for it ( g). ’ d the person wko s ° applies is not 

fully seized* in'^executfon^an" °+ . a tkird P erson is wrong- 
3 execution, an action will lie irrespective 

35 Mad. 393. See also Mala}' St ,1 £ tt V a W Oanapati, 
Shah map J } orl'$ Ld. , 42 Cal. 85. Navigation Co., Ld ., v. 

(S) Rama Agar v. ©oriarfa Pfffoj, 3g Mad . g . 2 _ 

(r) Bhutnath v. Chandra Binode 16 f< t t 
443 - 1 16 c - L - J- 34 ; 16 I. 0. 

(d) M// eH v. P7«rf, ( l8 g 8) a. q at p 92 _ J 

' fo Cb%'T Z ? foU Ifit? GiSf 6 ’ U $ B - 
io C. B. N. S. 592 5 Bishun Singh v’ TTyaJ .6 c’ ^540.^ 

(y*) See Moore v, Gardner, 16 M. & W 59 ^ 

-®*'4 cu. 583; 
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of the innocence or mistake on the part of the decree 
holder (a) and no malice need be proved lb). 

In a suit for damages for malicious abuse of process of 
court, the onus of proving want of reasonable and 
probable cause lies on the plaintiff (e). If f or insfcanee 

the object of the defendant in obtaining an order for 
attachment before judgment was not to prevent an appre- 
hended alienation of property but to put pressure on the 
debtor to pay the debt, the defendant is guilty of malice id) 
and is liable for all damage naturally consequent on his 

ctQw 

Wrongful intervention in execution by a claim against 
attachment is not a tort and the plaintiff is not entitled 
to anything more than the costs allowed in those pro- 
ceedings (/). A person who assists in the conduct of a 

search by the police is not liable in damages for illeo-al 
search (g). ° ° 

But _ proceedings _ for bankruptcy and for winding up 
companies are qimsi-criminal in their nature. The partv 
against whom they are taken may suffer severely in his 
Credit, and this is sufficient ground of damage to found the 
action, at all events in the case of a trader or tradino- 
company (Ji). Thus, in Quartz Hill Gold Minina Co. v. Eyre 
it was held that, in an action for maliciously takino- pro- 
ceedings to wind up a company, no pecuniary loss or 
special damage need be proved,' as the presentation of a 


„ nVZT'^ ^°°P er : 6 M. & G. 827 .Wallet, v McConnell. 

3 % ; Z* Sanatulla, 12 W. R. 320 ; Kanai Prasad 

v Him Chand, 14 W. R. 120; Damodhar r. Lctlhu 8 B. H. C R 
1 77 5* G~omct Mali ad v, Golcaldas , 3 Bom 74 j P a r mesh ri T)n v 
BasJieshar Nath, 129 P. R. 1908; Murugappa v. Karanath 4 Bur* 
L. T. 220 ; 12 I. C. 20. • ’ 4 BU1 - 

(Z>) Kissori Mohun Roy v. Harduhh Das, 17 Cal. 436 P C * 
Ramasami v. MutJmsami, (rgi2)M. W. N.43; 13I.C. 799. ' ’’ 

(c) Yeerahhad.rappa v. Firm of Yannaiee Yaxaniee si AT T, 
J. 772; 38 I. C. 823. ./ > o - ■ u - 

(d; Nanjappa Chettiar v. GanapatM Gounden, 35 Mad. 598. 

(el Abdul Rahim, v. Sited. Prasad, 41 All. 6;8 ; Binda Prasad 
v. Bam Chandar, 43 All. 452. See also Bhushan C 1 ia.ndra.lul v 
Narmidra Nath, 32 C. L. J. 236 ; 60 I. C. 280. 

(/) Hasomel Hemandas v. Chinnammal, 7 S. L. E. 104 - 24 
I. C, 261. * ■* ’ 4 

(g) Assan Alliar v. Masilamanl f 36 M. L. J. 252. 

(h) Quartz Mill Gold Mining Co t y, Pyre, 11 Q. B. D, 674, 
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to injure^t^credH of a tra^ ltS nature calculated 

in the case of a non-trader some j* toay be that 

have to be shown (a). ’ “ ther Special damage would 

Honor * » *«. Hat the 

.*»de it i, SS SHhe 6 ' AS 1°”» “ il 

properly taken, and thereto™ L * *h e Proceedings were 
action (b), ■ ■ ■ ore ls an absolute bar to any 


(а) See Wyatt v. Palmer, [1899] 

(б) Metropolitan Bank y. Poole;,, 


2 Q. B. 106 [C. A.] 
> 10 App. Cas. 2io, 



CHAFFER III. 

OP MAINTENANCE. 


Art. 67. — Definition. 


(1) Maintenance is the unlawful assistance, 
by money or otherwise, proffered by a third 
person to either party to a civil suit, to enable 
him to prosecute or defend it. 

(2) Assistance of another in a suit is not 
unlawful if (a) the maintainer has a common 
interest in the action with the party maintained ; 
or (b) the maintainer is actuated by motives of 
charity, bond fide believing that the person 
maintained is a poor man oppressed by a rich 
one. 

( 3 ) Special damage must be proved and the 

success of the maintained litigation is no bar 
to an action for maintenance (a). 

Maintenance differs from malicious prosecution in four 
respects : 

(a) It applies to civil, not criminal proceedings. 

(b) It consists not , in instituting proceedings on one’s 

own behalf, but in assisting another. 


.(c) Malice is not a- necessary ingredient. 

(d) It is not necessary to prove that the proceedings 
terminated in favour of the person who brings the 
action of maintenance.. 

(1) Tlius, in the well-known case of Bratflaugh v. New- 
degate ( b ) the plaintiff, having sat and voted as a member 


(a) Om mat , [1914] I Ch. lor NevMe*. London JExpress 
Newspaper, Limited, [.919] A. C. 368; Sichnanv Kent 6? 
Romney Marsh Sheep Breeders Association, 37 I- 3 

[C. A.]. 


(5) n Q. B. D. 1 . 
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without having made and subscribed the 

common interest in the result of ?• , « Ilad 110 

and that the conduct i f ? e aotlon for tlle Penalty, 
action amounted to tJnL, 1 ^. res P ect of such 

to be sued by the S” 6 :/” 7¥ ch ^ was liable 

re 7;™ d f «• “»<» ». hrf i*»™a Fn*h“ s SSr Iy 

interest bdi’md on™Smb!rgLnSV'«Jt S “ “T”’ 

for saw, s: ±r nss 

a son-in-law, a ffitt ‘fSf’ “ » toother, 

rights of common or a Ian tile /' l * V oo mmt,Ile r defending 

a suitfortitlms7a) d ^ndmg his tenant in 

defend S’ ' i?™ 1 ”™ ■ »* ‘‘nd enbscribe to 
able belief that they hale a comtM 0 °“ e . m tlle reason- 
that is not maintenance (b). interest m the result, 

mol ( £- to'a °X m« P to“n, " ^ 1 ™ h “*» gives 
And the motive is none thr^T ^ if ® udi out charity, 
exception because it is induced bv dwritable within this 
pathy, as when the Kensit CW. / c ° m mon reb g’ious sym- 
Poor man in taking profeecw l Co T litte6 assi ^ d a 
from a honie.to the relm-ious r, r f llf .; n l T ge * a . c . lllId removed 
nnttee objected ( c ). And +^ P ' -° f . w ? uc h the com- 
withstanding that if the person f,° eptl ? n 18 applicable not- 
made full inquiry he wonFd ha advan °mg the money hacl 

no reasonable^ or probable SoMd°fSTh^ ned the " e was 
he assisted (d). »rounct.ior the proceedings which 

out ( land on^th? south n° n 1 t r f mplated laying 

° aSt as a bndd ing estate and 

»• atl^tiF CoLIlSIDaE i 0 J., in Bradlaugh v. Kewdegate, u ,Q. B . 

mv \r lc - * ^ 

S f Ue : 1 V : W. [1907] a K. B. 4 8e 

W Hums v. I7 q, B . p, ^ [( f ^ 
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offered a prize for a suitable name’ for the intended resort. 
He offered also consolation prizes of freehold building plots, 
subject to the payment by the winners of these of three 
guineas for the conveyance of their respective plots to 
them. Defendants in their newspaper alleged the com- 
petition was not bond fide, and that the prizes really were 
sales of the land at a profit. Defendants offered to take 
legal proceedings at their own expense on behalf of con- 
solation prize-winners to recover . the three-guinea fees. 
Two actions were brought by defendants’ solicitors in this 
behalf and were successful. Ho special damage was shown 
by the plaintiff. It was held : ( 1 ) The success of the main- 
tained action did not deprive plaintiff of his right of action 
for maintenance ; (2) but his failure to prove special damage 
caused his action to fail (a). 

(6) The English law of maintenance and champerty lias 
not been introduced as specific law into India, and has 
therefore no application to natives of India (b). An agree- 
ment to supply funds for a litigation or to share the subject 
of litigation, if recovered, is not per se opposed to public 
policy. But it would be so, if found to be extortionate, 
unconscionable or inequitable, or not a “bona fide one for 
• the acquisition of an interest on the subject of the litigation, 
but an illegal transaction got up for the purpose merely _ of 
spoil or litigation, disturbing the peace of families and carried 
on from a corrupt improper motive” (c). Accordingly, where 
an agreement provided that in consideration of maintaining 
a suit a stranger should have the whole of the thing in 
dispute and something more in the eveijt of success of the 

(a)- Neville v. London Express Newspaper, limited, [1919] 
A. C. 368. 

(1) Panchcoieree Mahtoon v.. Kaleechurn, 9 W. R. 490 ; Mayor of 
Lyons v. East India Co., 1 M. I A. 176 ; Earn Coomar v. Chunder 
Canto Mooherji, 2 Cal 233 ; 4 I. A. 23 ; Chvmni Kuav v. It up Singh, 
1 1 All, 57 % Pitchakuttichetti v. Kamala Nayakan , t M.- H. C. R. 
153 ; Raja Eat Bhagwat v. Debt Dayal Salrn, 35 Cal. 420 ; as to its 
' applicability in the presidency towns, see Grose v. Amritmoyi Dasi, 
4 B. L R./O. C. JVl 1 ; Damodhar Madhavji v. Kahandas Narandas , 
8 B. H. C. R. I; Baldeo Sakai v. Marian, 33 All. 626 ; Mangcd 
'Prasad v. Nabi Balcsh, 43 I. C. 74 - 

'(e) Chedambara v. Renj a Krishna, 13 B. L. R. 5O0_ ; Fischer v, 
Kamala Naiclcer, 8 M. I. A. 170 ; Rag kuna, th v. Nil If a nth , 20 Cal. 
843; Tarachand v. SaMal, 12 Bom. 559; Ahmed Bhoy v. VuUebhoy 
8 Bom 323 ; Debt Dayal Sahoo v. Bhan Pertap Singh . 31 Cal. 433 1 : 
Gopctl v. Gangaram, 14 Bom. 72 ; Sivaramayya v Ellamma, 9 M. 
L, J. 17; Gholatn v. WalMaA , 70 P R. 187; Indar Singh v. 
Miuishi, 1 Ball. 124 ; Weld and Co. v. Slier Ahmed, 59 I. C. 10, 
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suit, and that he should be the master of the litigation bv 
compelling it to be carried on by an attorney to be deter- 
mined by him or where an agreement stipulated for the 
payment of a large sum of money (Rs. 25,000) in considera- 
tion of financing a litigation, it was held that the transac 
toons were unconscionable and opposed to public policy ( a ) 
But where the vendor merely accepted an inadequate price 
of h « “feds, or where the sale was for an 
inadequate price and for the purpose of a speculative suit 
against a person claiming adversely to the plaintiffs vendor 
or where m return for advances for litigation a person is 
promised the return of moneys without interest ancl a share 
in the property, m all such cases, it was held that the 
arrangements were valid in law (5). Even in eases where a 
document is ehampertous, the promisee is entitled to recover 
the advances made by him for the litigation (c). 


nj W Jaffhrji v. Yacati Jladar Si, 7 M S 0 R ,•><* 

H RmSag ; She, 'h AM slleflTsaUa^ScL Jl° 

JDhallu Missar v. Ji-wan Singh, 70 P r ■ ,o n ’ y 3 .: * , 4-6* 

Io‘t t:; L f r >$ Ar * 1 & 

> 9 . ; Gocaldls V. SakZiaT 3 Bom! 40?™" ** C ‘ W ' N ’ 

- ^3.2 ; Stewart U P R 

^ v. YenhatasMuulmyamna, 47 j. C . 563 . 



CHAPTER IV. 

OF HARBOURING AND SEDUCTION. 


Art. 6.8 . — Untieing and Harbouring. 

Every person is liable to an action for 
damages who wilfully assaults ov entices away 
another’s wife or servant, or knowingly harbours 
a wife or a servant who has wrongfully- quitted 
his or her ,master’s service (a). 

The gist of the action for enticing away or harbouring 
a wife or servant is loss of society of the wife or of . the 
services of the servant. Formerly actions were sometimes 
brought for beating a wife or servant, whereby _ the husband 
or master lost the society or services of his wife or servant. 
Actions of this sort are now rarely brought. 

It seems that in the case of a servant (where the action 
is not brought Toy a parent or other person in loco parentis), 
the only damages recoverable are the actual pecuniary loss 
which the plaintiff suffers (b). 

A master whose servant is injured by the negligence 
' of the defendant, may, it seems, sue for damages for loss 
of service, unless the injuries have caused the immediate 
death of the servant (c). 


(а) Winsmore v. GreenbanJe, Willis, 577 ; Smith v. Kaye ; 20 
T. L. R. 261 ; Blake r. Lanyon, 6 Term Rep. 221. 

(б) McKenzie v. Karilincje , 23 T. L. R. 15’- Iu this case the 
defendant seduced a servant of the plaintiff so that she became 
pregnant and the plaintiff lost her services; Frederick Wilkins &■ 
Bros., Limited v. Wedver, [1915] 2 Oh- 3 22 > a case of knowingly 
harbouring a servant during a breach of contract of services. 

(0 Berringer v. Great Eastern Mail. Co , 4 C.*P. D. 163 ; Clarlc 
y. London General Omnibus Co,, [i9°6] 2 K. B, 648 [C, A.j. 
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-The; ordinary Action for Seduction. 

ao-ainst “T brin £ an action for damages 

a 0 amst one who seduces his daughter whilst 

serviced Sei ' Vi ° e ' «■ £ 

(2) The plaintiff must prove fa') that tv, 
female seduced was at the time of the seduction 

that acfcua3 - or constructive (a) • (h) 

hat he lost her services, either bv reason J 

iiS5-rs^£=£ 

unm ( Ltd d anfnoH„ nd n ll the ° f t ' re »‘y-o*e, 

to be in th “ “ ~d 

at«on for »SSt“l“ 0 “ “ fo ™ded on the 

« it .l ra ™ 7“”S •■errant. Accord- 
seduced was in the service tb? tIle femaIe 

consequence of the seduction the p aint/fffo f ’ ^ that in 
The substance of the action 1 P tft t ost her services, 
services, but the injury don’e o tT^l 18 , not the los * of 
to the honour of her famih- cn the - female seduced and 
herself, for she ^st have ofll V™* ^ an action 
nexion, and volenti non fit znnvZ TtZo C °™ entto the eon- 
be brought by some one iho ^ ? otlon must 

services by the wrongful act of the seducer. ° f her 

always prove— 1 ^ plamtlff 111 an action for seduction must 

(0 That the female seduced was in hi« * • 

constructive, at the time of the seducS “ ° r 

A"^r^*-..o<,B 7!Sl p teT .^ [i9i4] 

C. v'dfi 3 '-' 1 ”■ T "» l ' ®- 7 & 783 ; E„„ v mjln: L E a 


<r):JZam* y. Butler, 2 M. &-W. 539, 541. 
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(n) That by reason of her confinement or otherwise, he 
was deprived of her services. 

The action may be brought not only by a parent, but by 
any one in loco parentis such as a person who has adopted 
the girl as his daughter, or a brother or an aunt with whom 
the girl makes her home. (a). It is not necessary that the 
female seduced should have been under a contract of service 
with the plaintiff, it is enough that she lived in his house 
and m fact performed services. 

Though these actions are usually brought for loss of 
service by the debauchery and consequent illness of the 
daughter, this is not a necessary part of the cause of action 
It is enough to show that the daughter has been enticed 
away. In such a case, even though there was no actual 
contract of service the parent may, recover general damages 
for being deprived of the services actually rendered by 
his daughter. Perhaps cases of this sort belong more 
proper y to those dealt with in the preceding Article, but 
general, damages for loss of reputation and injured feelings 
may, it seems, be given (6). J ° 

( 1 ) Thus, the plaintiff’s daughter was in service as a 
governess, and was seduced by the defendant whilst on a 

nCtiffT V1 -n ’ ^ lth h , er empioyer’s permission, to the 
plaintiff, her widowed mother. During her visit she °-ave 
some assistance m household duties. At the time of her 
confinement she was m the service of another employer 
and afterwards returned home to her mother :—Seld that 

AnTbv a Kp°rr e y 1C p n R ° f S ?m at the W of the seduction 
And by Kelly, 0. B., and Martin and Bramwell. BB 

that the action must fail' also on the ’ground that the 

pl ‘“ whils “ he » 

Utzi STS 22 JStt'eS 

confinement, it was held that the widowed mother could 
not bring an action against the seducer, as the girl was not 

father (d)’^ ^ ^ time ° f tlie sedaction = but in that of the 


(«/ See note to Fores v. Wilson, i Peake, 55, 56: Murray 
Fitzgerald, fi 9 o6] 2 I. R. 254 [C. A], b -Murray 

(h) See Evans v. Walton, L. R. 2 C. P, 615. 

(c) Sedges v. Tagg, L. E. 7 Ex, 283. 

R. 552 [ aTf on v ' Lonff ' [I9 ° 3] 2 1 B - 407 ; [1905] 2 

23 
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( 3 ) In. the case of a daughter living at home, such small 
services as milking, or even making tea, are sufficient 
evidence of service (a). 

( 4 ) Where a girl was in the defendant’s service when 
seduced by him, but was allowed to go home for an after- 
noon and evening twice a week, and on those occasions 
assisted in household work and in looking after the other 
children, it was held that the relationship of master and 
servant did not exist between the plaintiff and the daughter 
so as to support an action for seduction (6). 

( 5 ) And where the daughter at the time of the seduction 
is acting as housekeeper to another person, the action will 
not lie (V ; not even when she partly supports’ her father ( d ). 

Daughter (6) The plaintiff’s daughter, being under age, left his 

under age. house and went into service. After nearly a month, the 
master dismissed her at a day’s notice, and the next day, 
on her way home, the defendant seduced her.- It w-as held’, 
that as soon as the real service was put an end to by the 
master, whether rightfully or wrongfully, the girl intending 
to return home, the right of her father to her services 
revived, and there was, therefore, sufficient constructive 
service to maintain an action for the seduction (e). 

( 7 ) Where the child is only absent from her father’s 
house on a temporary visit, there is no termination of her 
services, provided she still continues, in point of fact, one of 
his own household (/). 

(S) A Hindu father can maintain a suit for damages for the 
abduction of his daughter while under his protection owing 
to desertion by her husband, and recover the costs incurred 
in a successful prosecution of such abduction ( q ), but it is 
doubtful whether a suit for damages for loss of her services 
would be maintainable. 


tel Bennett x Alleott, 2 Term Rep, 166; Carr v. Clarice, 2 Chit. 
R. 200. 

(51 WMtbourne x. Williams, fiooil 2 KB. 722 TO A 1 See 
also Thompson x. Boss, 5 H. & U. 16. L ’ 

(c) Bean x. Peel, 5 East. 45. 

• (d) Manley v, Field, 29 L. J. C. P. 79. 

(e) Terry v. Hutchinson, L. E. 3 Q B. 599. 

If) Griffiths x. Teetgen, 15 C. B. 344. 

(g) Ram Lai x Tularam, 4 All. 97. As to damages for loss of 
services Stbaight, C. J , and Oldfield, J., differed, the former 
being m favour of, and the latter against, its maintainability. 
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( 9 ) When an orphan girl, who lived on a farm with Art 
her younger brother and managed the house for him wan — 
seduced, “it was held that there was sufficient relation of “n 
master and servant to enable him to bring an action alia . 
recover general damages against the seducer (a). 


Art. 70 . — Misconduct of Parent. 

If a parent has introduced his daughter to, or 
has encouraged, profligate or improper persons, 
or has otherwise courted his own injury, he has 
no’ground of action if she he seduced. 

Thus, where the defendant was received as the daughter’s 
suitor, and it was -afterwards discovered by the plaintiff that 
he was a married man, notwithstanding which he allowed 
the defendant to continue to pay his _ addresses _ to his 
daughter on the assurance that the wife was dying, and 
the defendant seduced the daughter : it was held, that the 
plaintiff had brought about his own injury, and had no 
ground of action (A). 


Art. 71 . — Damages in ordinary Action for 
Seduction. 

(1) In cases of seduction, in- addition to the' 

actual damage sustained, including any expenses 
incurred through the daughter’s illness, damages 
may he given for the loss of the society and 
comfort of the daughter who has been seduced, 
and for the dishonour-, anxiety, and distress 
which the plaintiff has suffered (c). 

(2) "Where more than ordinarily base methods 
have been employed by the seducer, the damages 

(a) Murray v. Fitzgerald, [1906] 2 I, R. 254 [C- A ]. 

( 5 ) Meddle v. Seoolt, 1 Peake, 240, ■ 

It?) Bedford v. McKouil, 3 Esp. 1x9 ; Terry v. Hutchinson, Li R. 
3 Q- B. 599. See Mam, Lai V. Tularam. supra. 
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may be aggravated. On the other hand, the 
defendant may show, in mitigation of damages, 
the loose character of the girl seduced. 

( 1 ) Thus, as was observed by Lord ElPON, in Bedford v. 

MeKotrf (a), “ although in point of form the action only- 
purports to give a recompense for loss of service, we cannot 
shut our eyes to the fact that it is , an action brought by a 
parent for an injury to her child, and the jury may take 
into their consideration all that she can feel from the nature 
of the loss. They may look upon her as a parent losing the 
comfort as the service of her daughter, in whose 

virtue she can feel no consolation ; and as the parent of 
other children whose morals may be corrupted by .her 
example.” Damages given by a jury for this kind of tort; 
will, therefore, rarely be reduced by the court on the gpound ' 
that they are excessive. 

( 2 ) A fortiori will this be the case, where the seducer has 
made his advances under the guise .of matrimony. As ' was 
said by Wimiot, C.J., in a case of that character; “If the 
party seduced brings an action for breach of promise of 
marriage ( b ), so much the better. If much greater damages 
had been given, we should not have been dissatisfied 
therewith, the plaintiff having received this insult in his own 
house, where he had civilly treated the defendant, and 
permitted him to pay his addresses to his daughter” (o). 

( 3 ) On the other hand, the defendant may, in mitigation 
of damages, call witnesses to prove that they have had 
sexual intercourse with the girl previously to the seduction 
(d). And, generally, the previous loose or immoral character 
of the girl seduced is ground for mitigation ; as, for instance, 
the using of immodest language or submitting herself to the 
defendant under circumstances of extreme indelicacy. 


(«) 3 Esp. 119. 

uJrv 1° ^ intifE b * of a promise to 

num, however, is not to be taken into consideration for tW , 
cml injury to her and not to the father. ’ t01 a 

(e) Tallidge v. Wade, 3 Wils. 18. 

Grimwood ’ 16 L. J., Ex. 236 5 Berry y. Watkins . , 
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TRADE MOLESTATION. 


Art. 72 . — Inducing Breach of Contract . 

A person who knowingly and without 
sufficient justification induces another to break a 
contract with a third person whereby that third 
person suffers damage, commits a tort at com- 
mon law (a). 

This proposition of law was established after a good deal 
of controversy by the cases cited in the note. It was at one 
time supposed that though an action lay for inducing a 
menial servant to break his contract of service, the rule- did 
not apply to other contracts ; but by successive stages the 
rule has been extended to all contracts, such as a contract 
with an opera singer, or a contract to sell goods ( [b ). 

To entitle the plaintiff to succeed in an action for 
procuring a breach of contract, he must not only prove that 
the defendant procured others to ^commit the breach, but 
that he did so knowing that there was such a contract (c). 
Even i continuing a servant in employment after notice 
that he is in the service of another gives a cause of action 
(d). Malice is not the gist of ^ the action, but if malice is 
alleged and proved, it may displace the protection or the 
privilege which arises from the relation between the party 
who procures the breaking, of the contract and the party 
who breaks the contract {e). Probably, the existence of 

„ 1 • s , * • . ‘ 

, ..." / : ; . ■■ ... 

(a) Liunfoy v. Gi/e, 2I&B. 216; Tmperton x. Bussell, [1893] 

1 Q. B. 715 [0. A.]; Quinn v. Lealhem, [1901] A. C. 495; olier 
All v. Ah mud All JBohra, 13 C. P. L. R. 23. . 

(b) See the. Illustrations. 

(c) JP and lining v. Nagu , Pom. 598. 

Id) Fred. Wilkins # Bros., Ld. v. Weaver, [1915] 2 Cli. 322 ; 
Blake v.Lany on, ( [795) 6 T. K. 221. , 

(e) Colqtikom r. Fanny Smither, 7 M. L. T. 394 ; 5 I. C. 475- 


Comment. 
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Examples. 

Burnley v, 
Gye. 
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an earlier contract with the defendant inconsistent with 
the plaintiffs contract may be a justification- (a). 

In connection with actions of the kind discussed in this 
Article, the effect of the Trade Disputes Act, 1906 ( b ), must 
be considered. That Act, besides enacting* that no court 
shall entei tain any action of tort against a trade union (c) 
provides (d) that : “ An act done by a person in contemplation 

or furtherance of a trade dispute shall not . be actionable on 
the ground only that it induces some other person to break a 
contract of employment.''' * 

This section gives no protection to persons who induce 

breaches of contract by threats or violence, for then there 

is some other ground of action besides the ground that “it 

induces some person to break a contract.” : But it changes 

the law in this respect, that if the inducement to break a 

contract be -without threat or violence, then this is no 

longer actionable if it is done “in contemplation or furtlier- 

a 'i ce of a trade dispute” (e). The fact that trade union 

otncials take part in a dispute does not make it a trade 
dispute (/). 

. 1 The plaintiff agreed with a famous singer to perform 

in an opera. The defendant, a rival manager, offered the 

ar o e sam of money to break her contract with the 
p aintift and sing for him. Assuming that there was an 
actual contract of service, a breach of which the defendant 
had knowingly brought about and the plaintiff had thereby 
suftered damage, there was a good cause of action (g). 


riciol National Association of Operatives Plasterers, 

v/ 909 K ' /i at r P ' 387 ’ -,? end v - Friendly Society of Operative 

30 Mad rr * ’ ,9o2] 2 B- 88 ; sanka ™ iin 9 a 

(b) 6 Edw. 7. c. 47. 

(c) Ibid., s. 4. See ante, Art. 21. ' 

(d) By Ibid., s. 3. 

hord loHEBCKN in Conway V. Wade, [ioogl A. C 

Bnn in L t" s° a ^ ^pute, see that case and the defini- 

rioiol ^ Ch a i2(f- 1SI> ^ te ; A<3t ° 4 -'?? 6 r : “n 1 see Valentine y. Hyde, 
v. Vir tj 12 - ’ badges v Webb. [1920] 2 Ch. 70 ; Ware Sr Be 
Fremlle Id; v. Motor Trade Association, [1921] 3 K. B 40. ^ 

(f) Larkin v. long, [1915] A. Q. 814. 

(g) Lumley v. Oye, 2 E & B. a 16 followed and approved in Court 

by the House of Lords in Qni^n v. ifatt^L] 

Indo Burma Oil Fields v. Burma Oil Co. Ld., 66 I, C. 794. ° ’ 



TRADE MOLESTATION. 


183 


■ (2). In order to induce the plaintiff to carry on his trade — t- — 

in a particular manner, agreeably to the wishes of a trade Tempertonx. 
union, the' defendants induced B. to break a contract he EusseL 
had with the plaintiff for the supply of building materials 
The plaintiff thereby suffered damage and the defendants 
were held liable (a). 

(3) The plaintiffs sold their goods -wholesale to factors Procuring 
who entered into agreements with them not to sell them to breach of 
dealers on the plaintiffs’ “suspended list.” The defendants ^ a ^ act h J 
employed agents to obtain the plaintiffs* goods for them xa * 
from these ^factors by falsely representing that they were 
independent dealers and dealing in fictitious names. By 
these fraudulent means the defendants induced the factors 
to break; their agreements with the plaintiffs, and as‘ they 
had interfered, 'without justification, with the contractual 
relations between the plaintiffs and the factors, and the 
plaintiffs had thereby suffered damage, they had a cause of 
action against the defendants (6). 

(4) The plaintiff agreed to enter into a contract of 
marriage with the defendant’s son. The defendant by 
malicious and false representations induced her son to break 
the contract. In an action for damages for inducing the 
breach of promise of marriage, it was said that the general 
doctrine of common law applied . equally in all cases irres- 
pective of the relationship of the inducer and induced, and 
though “it cannot be reasonably maintained that a parent 
or Guardian may not advise his daughter or ward to break 
off ° an improvident engagement with an unworthy suitor, 

But if the breaking of the engagement is procured malicious- 
ly by means of misrepresentation, the person so procuring 
a breach is not protected” (c). t \ 


Ajr,t. 73 # — Molestation by Threats > Violence 

and Conspiracy . 

(a) One who intentionally and without suffi- 
cient justification by threats, intimidation, moles- 
tation or violence, induces- persons not to work 


(as) Temperton x . Russel, [ 1893 ] I Q. B. 715 [C- Ad* 

(5) National Phonograph Co. x. Edison Bell Consolidated 
Phonograph, Co , [1908] I Ch; 335 A-1-. ^ 

(c) Colquhoun v. Fanny Smither, supra ; Jekisondasv . Ban- 
choddas, 4.1 Bom. 137 - See per Stirling L. Glamorgan Coal Co, 
y. South Wales Miners Federation, 2 11. 15* 573? 
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Molestation. 
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for or trade with another w UDJ 
suffers damage, commits a tort 


that other 
at common 


(b) Combination to advance self-interest or 
to injure another’s interests by acts which those 
combining are entitled by law to do individual! 
» 18 “f actionable at the suit of ‘a party whose 

interests are thereby injured. And combination 
even to harm another by the exercise in a law.’ 
ful manner of a right which is a legal ri»ht of 

“t“ on toTbe 80 gives nS ground of 

action to the party injured (b). 

tion wHpS P f S6nee or absence of combina- 
tive mea fs are empbyed either to 

aa\ ance the lawful trade or other interests nf 
the person or persons employing such means nr 
to injure the interests of another. the^So" 

“ght‘ of action g, ~ ^ • 

unless it^°. com “ na ii° n can be a conspiracy 

nersnns*fl a “gveement between two or more 
P * ons to do an unlawful act or to effect a law. 

u P ur pose by unlawful means (d). 

( 1 ) The plaintiffs were endeavonrfno- , > 

«» of 

cannon at the natives in nrvW +„ v*. J , ndant fared a 
thereby deterred them from trarT ^ rl '’ e , t lem awa 7 and 
This was held actionable (e) Wlth the Plaintiffs. 


- («) Quinn v. Leathern, [igor] A. B. 495. 

1 r 0 aul ¥ a $ P n B? ad ford v. Pickles, ri8o-1 
Ml j v * McGregor, Gou* &• Co * 

v. Flood. A n , M “ £_ Co * 


C ; 598^ 601 
A. C. 25 


v. Flood, [ 1 898] a". C. i; Paviesv. Thomas ^ riQ2ol ^’pF’ f 
, ^ Quinn v. Leathern no,, 7®’ M ^ Ch. .8j 
Medieal Association, [i 9 jgj G> 495 i JPratt v. Britk 

{d) Quinn r. Leathern, riooil A 0 
Lii-DtKY. at p. 539. I 901 1 A. G. 49, ; see judgment of 

W Tarletm Y . M’Gau-iey , , Peake. 205. 
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- ( 2 ) The plaintiff was a stone mason. The defendant was 
held liable for threatening his workmen and customers with 
mayhem and suits so that they desisted from doing business 
with the plaintiff (a). 

( 3 ) The plaintiffs were shipwrights employed “ for the 
job 55 on the repairs to the woodwork of a ship, but were 
liable to be discharged at any time. Some ironworkers 
who were employed on the ironwork of the ship objected to 
the plaintiffs being employed, on the ground that they had 
previously worked at ironwork on a ship for another firm, 
the practice of shipwrights working on iron being resisted 
by the trade union of which the ironworkers were members. 
The defendant, who was a delegate of the union, was sent 
for by the ironworkers, and informed that they intended to 
leave off working. The defendant then warned the employers 
that , unless the plaintiffs were discharged , all the iron - 
workers would be called out on strike , and that wherever 
the shipwrights were employed the iron men would cease 
work. The employers accordingly discharged the plaintiffs, 
i.e., lawfully terminated their engagement and refused to 
re-engage them. They broke no contract in so doing. The 
plaintiffs thereupon sued the defendant, and the jury found 
that he had maliciously induced the employers to “dis- 
charge 55 the plaintiffs, and gave damages. The House of 
Lords, however, by a majority, dismissed the action, on the 
ground that the defendant had violated* no legal right of 
the plaintiffs, and done no unlawful act in merely warning 
the employers of the consequences of their continuing to 
employ the plaintiffs ; and that ^therefore his conduct, 
however malicious or bad his motiye might be, was not 
actionable (6). 

- * • 

Note that no threats, violence or intimidation were used 
by the defendant. He only warned them of the danger which 
would result from continuing to employ the plaintiffs. 

( 4 ) In Quinn v. Leathern the defendants were guilty of 
an illegal act in that the^ used threats and coercion of the 
plaintiff’s customers and thereby infringed the liberty of 
action of these latter (c), and similarly in Pratt v. British 
Medical Association the defendants were guilty of illegal 
acts in using coercion of their own members by threat of 
ostracism of each member (similar to that inflicted on the 

(a) Garrett v. Taylor , Cro. Jac. 567. 

(h) Allen v. Flood , [1898] A. C. r. 

(c) Quinn v. Leathern , [1901] A. C. 495 \ see judgment of Lord 
Lindley, at p. 539. , 

24 
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plaintiffs) who failed to comply with the dictated noliev of 
the Association. ^ 

(o) An action on conspiracy would lie in India where 
two or more persons combine to injure a person, thouo-h if 
one of them did the same act by himself and without" anv 
preconcert with others he would escape liability. The essen- 
tial elements whether of a criminal or of an actionable con- 
spiracy are the same. ' But in an action in tort »eneral 

damage is sufficient, while in an action on conspiracy, ^necm/l 
damages are necessary (a). J ^ 

Again, .conspiracy to do certain acts gives a rmht of 
action only where the acts agreed to be done, and in fact 
done, would, had they been done without pre-concert, have 
involved a civil jury to /the plaintiff. A mere conspiracy 
.o. a man, without an overt act resulting in the 

mjury, does not furnish a cause of action. So the giving 
of false evidence, though alleged to be the result of a 

nor S w3 “I ? r n l Sh a rigllt ° f Civil “«on (&) ; 

nor would a concerted action on the part of the defendants 
to prevent the rise in the bids at an auction sale gave rise to 
a liability for conspiracy (c). Similarly, where persons 
combine together to further their own trade interests and 
increase their profits by inducing people to trade with them 
exclusively, this is not actionable if no unlawful means ar P 

re^ul’tslflos! nf^ 6 - C0 f “ioiy if .successful, necessarily 

comWion (d) ° ^ Wals wh ° are not -ithixa- thi 


Art. 74— Unfair Competition . Massing off. 

goods Arf sn (A, 110 -, * efcS U ^ 5 des( ; r i bes or marks hi: 
deceivel ! )- Way ™ Would be calculated t< 

are the t n jf m f y into thinking thei 

likely to secure part of the custom of that other 

Ghandra Soy v. Srifknl £tdra Sat, % Cat !t &6 als ° Het 
( 5 ) Templeton v. Laurie, 25 Bom. 230. 

(c) Mahomed, v. Sarvasi, 2 Bom. L. R. 640 

A. cXt 9Ul SteamM ? C0 - ' V - ^Gregor] Gow $ Co., [,892 
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commits a tort, and is liable in damages or to be 
restrained by injunction (a). - 



’gg" 1 ■ 1 '-"ft 


Actions of this kind must not be confused witli actions Comment, 
•for infringement of trade marks, the right to ’enjoy which \ 
is statutory. Tbe wrongs we are now discussing are torts 
at common law for which an action can be brought for , 

damages (6), though the remedy sought is generally an 
injunction in the Chancery Division. 

Where a trader gets up his goods as those of another it Passing off 
is not necessary to prove that he does so fraudulently with go°ds as 
intent to deceive, or that any one is in fact deceived. “All 
that it is necessary to prove is that the defendants’ goods 
are so marked, made up, or described by them as to be 
calculated to deceive ordinary purchasers, and to lead them 
to mistake the defendants’ goods for the goods of the 
plaintiffs” (o), for “no man can have any right to represent 
his goods as the goods of another person” (. d ). 

'"t »> •’ fl * • • 

Generally speaking, a man may use his own name, even Use of ones 
though his goods may in consequence be mistaken for those own -name, 
of another (e). So, if two members of a learned profession 
happen to have the same name'each may use it, though the 
result may be that lie gets some of the clients of the other. 

But when a person assumes a name which does not belong 
to him, lie will be restrained from doing this, if his so doing 
would be calculated to deceive (/). And h tuan may even. 


{a) See Dorman (W. H.) <$f Co. Ltd . v. Meadows ( Henke y) Ltd., 
[1922] 2 Ch. 332. 

ib) Blqfield v. Panye, 4B & Ad. 410 ; Rodgers v. No will, 5 
C. B, 109 ; Redd aw ay v Banham, [1896] A. C. 199. 

(<?) Per Bindley L. J , in Reddaway v. Bentham Hemp Spin- 
ning Co. t [ 1892] 2 Q. B. 639 [C. A.], at p. 644 ; 11 Singer 1 Machine 
Manufacturers v. Wilson , 3 App. Cas. 376 ; Montgomery v. Thomp- 
son , , [1891] A. C. 217 ; Edge v. Niccolls , [1911] A C. 693 ; Badische 
Aniline v. Farberfab rike n, 6 Bom. L. E. 407 ; Dorman of Co.. Ld. 
y. Meadows {Henry) Ld , [1922] 2 Ch. 33 2 5 Middlemans of Wood 
v. Motive r and Co , Ld., 38 E. P. C. 97 ; Balladin and Allad&n 
Firm v. Puranmal Balbehari Ball, 8 Bur. L. T..113 ; 30 I. C. 633. 

(d) Per Halsbuey, L. C., in Birmingham Vinegar Brewery Co, 
v. Powell, [1897] A C. 710, at P. 71 1 (quoting from Tuenee, L. 

in Burgess v. Burgess, 3 D. M. & G. 204) ; Guimaraens {M. P.) of 
Son v. Foncea Sf Vasconcellos, Ltd . 38 E. P. C. 388. 

(e) Tarim % Tart on, 42 Cli. D. 128 [C. AJ. 

i f ) F. Pinet et Cie v Maison Louis Pinet, Limited, [*898] 1 

■ Ch 170 . .. " v "■* . 
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be restrained from using his own name, if it is clearlv 

proved that he is using it with the fraudulent intent of 

attracting the custom of a rival, but not otherwise. For 
pnma facie a man has- a right to use his own name (a). 

. Actions have been brought successfully (b) bv an 

inventor of metallic hones against another trader who 
wrapped his in envelopes resembling the plaintiff’s (c) ■ bv 
the well-known makers of pocket-knives, J. Rodlers & 
Sons, against another firm who used their name and “device 
with the addition of the word “Sheffield” (d) ; by the well 

vertTsed^uT 8 i°f »l» bg “ acllines against rivals who ad- 

the nWntffls’ ^ 1 • S S6Wlng “ a ? llines > by which name 
tlie plaintiffs machines were well known in the trade (e) ■ 

by makers of Yorkshire Relish” against another firm who 

t sauce in similar bottles by the same name (/) ; and bv 

brewers at Stone of a drink known as “Stone Ale ” against 

another firm of brewers who also manufactured ale at 
fetone and sold it as “Stone Ale 55 / v 


business 'as'steel had j° r man ^ Y^rs carried on 

usiness as steel manufacturers under this style of Ttnm« 

Turton & Sons it was held they could not prevent a firm 

consisting of John Turton and bis two sons from carrying 

Sons S; Ia L ; l Slne f Under the ' n «e of John Turton & 
oops, that being a true description of the firm and +W 0 

pei son assumed as his name the name of a 

(«) Baryets V. Burgess, 3 D. M. & U. 896. 

C. 7^9) s. ST ^ efEec . t of the Tra( ie Marks Act, i 9 r 9) ( 9 & i 0 .Geo. V. 

(0) Blofield v. Payne, 4 B & Ad. 410. 

(<?) Rodgers v. No will, c 0 B too ir n .. 
Manufacturing Co Ld v Gen 7 Tndi ? e ^aramsau 

Co. u. 4! Bom. 49 M Ldta W 9 - «* d Mimufacturing 

Mutene Mmufaituren v.- Wilson, 3 App. 

7x0 [1897] A. a 

(g) Montgomery v. Thompson, [1891] A. C. 217. 

liirton v. Burton, 42 Clt II nfl rvi . - . 

Franjt 2 Bom. L. R. 1026 ; TJleroi Ltd ** jp" V i Mftcherjn v. 

709 ; John Bright <$r Brothers Ld fl p tn .A 56 I- C. 

67 Sol. Jo. H 2 [C. A.] Ld. v. John Bright (Outfitters) Ld. 
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manufacturer of boots and shoes with the object of making Art. 74. 
boots and shoes and passing them off as those of the old- 
established firm, he was restrained from using the name in 
connection with the sale of boots and shoes (a). 




< a ) F. Pinet et Cie i . Mahon Louis Finet Limited,, [ 1 898] 
j. ,79, National Bank of India v. National Bank of Indore 24 
a. L E 1081 ; Oriental Gov. Security Life Assurance Co., Ld. . 
ental Assurance Co. Id., 4’ Cal. 570 ; and see the stdl stron er 
s where the plaintiff had no place of business heie f “ 

injunction [Poiret v. Poiret, {Jules), Limited, if IS ash, 37 r - 
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When silence 
amounts to * 
fraud. 


chapter vr. 

OF DECEIT OR FRAUD. 

Art. 7 5. —Definition of Fraud. 

Fraud consists of a false representation made 
with intent to deceive and to be acted upon, and 
either known by the party making it to be false 
or made without belief in its truth, or recklessly 
without caring whether it be true or false. 

The general rule of law is, that mere silence 
with regard to a material fact will not give a 
right of action for fraud, and no action can be 

decehe^a) ° D d6Ceit which does not in facfc 

The essentia.ls °f actionable deceit are 11 ) a fnlao 

mfiO-LgfJg-Ct, (2) raadn 1 J 

t kat^kintiffli^iril'^^ ’ 

s u^DsHaaama^e . 

Though it is generally true to say ‘that there must bp 
active fraud, . nevertheless there may be statements of a 

fragmentary character, true as far as they o- 0 but so 
distorted as to convev a whollv • * & , J ^o 

statements of that kind made with AntenUo" de^ ? 5 and 

.amount to fraudulent statements although literally true" 

Supposing you state a thing partially, you make a/mul' 

a false statement as if you misstated it a C vlf 
word mav be true bnf if ctn,ogetner. livery 

q aunes it, you make a false statement Eor incfU-,^ 
pretending to set out the report of a surveyor you Zt V, 


Me Bain 


-Pei- Jams, L. J., in Arkwright y. Newhold , 17 Ch. D. 301 


(a) Horsfall V. Thomas, 2 H. & 0 . go. 
t«Sj L - E 6 H - 1 m ! 2W% V. 

{e) Smith V. Chadwick, L R. 9 App Gas 187. 
at p. 



definition of fraud, 


he mty n p^Tf’ ^ 

wna m L 0 P|°I e •* b 7 showin g' tllat the false representation Actual fraud 

was made knowingly, or Without belief in its truth, or reck-' necessar F 

If TS S ,T heth ® r il; w as true or false. But a false 
. atement made through carelessness, and without reason- 

to tLT n l f d°% b£ eVi ? g h to b * *«“• d0 ” not amount 
to fraud , and if the jury finds that it was made in the 

honest belief that it was true, the defendant will not be 

liable in an action of deceit, however unreasonable his 

belief may have been. No amount of negligence can 
amount to fraud. s s * 


(1) The false statement must be of a fact (6) not a 

mere promise ; but a statement of opinion if wilfully false 
is actionable as a tort (c). j 

r It must be made recklessly, that is, without' an. 
honest belief m the truth of the' statement (d% but not 
merely negligently (e). - 

r ^ht of action is confined to the person in-; 
tended to act on the statement (who need not be the person 
to whom the statement is made others must, act at 
their own risk. But purchasers of shares relyino- on a 

prospectus have a good cause of action (/) 

(4) It is essential that the plaintiff be influenced- by the 
untrue statement . (g) and that he acted as a result of it ( h ). 
But no action lies if 'the plaintiff is not in fact deceived (i) 
though the fact that the 'plaintiff ha% been negligent in so 
acting on the untrue statement is no defence (j ). 


H App. Cas. 337 ; and see Le Lievre v. Gould , [1893] 1 Q. B. 
49 1 |C. A.]. 

{])) Langridge V. Levi/, 2 M & W. 519. 

(c) Anderson v. Pacific Insurance Co L. E. 7 C. P. 69. 

(d) Derry v Peek, supra. ' . 

W Le Lievre v. Gould , supra ; Glasier v. Bolls , 62 L. T 
3 [C. A.]. 

00 Anclreivs v. JSfiockford, [1896] .1 Q. B. 372 ; Bichardson v. 
Silvester, L. R. 9 Q. B. 34. 


Pdgington v. Fitzmaurice , 29 Cli. D. 485. 

{h) Maclemj v. Tail, [1906] A. C..24. 

(i) Morsfall v. Thomas, 1 H. & C. 90. 

(./ ) Bedgrave v. Kurd, 20 Ch. D. i j Wells y, 
K. B. 722. 


[>914] 3 
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Art. 7t. 


OP THE NATURE OP A TORT. 


intent to 
benefit. 


Fraud of 
agent. 


detriment suffered bfthTpkinti'ff "he ^ but ihe 

proved (a). “ P tlft > hence damage must be 

“ d got H “ 

prim, move, 

rr he r his 

benefit lb : '&?£r l‘T ’ “2f„ b » intent to 

nith intent *0 deceive, and was foH n ^ was made 
reasonable man might have contemlZ , hf J? SS wh ich a 

f ZZ P raotlcal joker told the nlaintvff fW w here 

had had both his legs smashed i/a Jji® that .j ier husband 

she w as i0 g0 tQ b . m s n 0 ^ aiI d 77 ac «d ? nt and that 

with appliances for bringing him h^L b 1 ? lmedi ately 

for the nervous , f ome > he was held liable 

plaintiff (,). ’ Sh “ k *»<■ eubseqnen, iU-he,ltb of th, 

,„ r tie , a oJ 

hurst while C. 4s £Z i 2d V° * 1°™*’ and gun 

Hd <J, that C. might maintain * thereh 7 injured : -_ 
gun-maker, as the statement with reSd^tfrt* 1 against the 

agent 3 or CyS a cW^Rhi? ft f ° rthe fraud of his 
course °f, his employmentTe) 4 r? T pe ° f ’ and « the 

t'J/l’ a solicit °r’s managing c ^Z y \ v - . Grace > Smith f 
transact conveyancing busines^fn *C’ bavm g authority to 

a «*l«nt the title deeds of L the firm = received from 

' w , . _ o ° f S ° me Pr ° pe ^ for negotiating 

S 4 '• 3 B. a C 6m 

(o) Wharton v. r 7 ; 

J)9S. 6B. H C. R (0 C 

(c) Wilkinson v. Downton r,8 , 

(tfj Lanqndaev T ’ C lS 97] 2 Q B 57. 

, - f 7 ^ ^ 2 M & W. s m 

(c) See Art. 27 aafc. 3 9 

b: 4 4 o % 4 T ' f r T ’ Smith $ c ° ’ [iqhi a 0 ri < o 
ptuhkntml Il2ki 5 4 1 cTZcf Ue ^^ of Lor’d B^wi fj 

foliated' 44 A V f t01 ' d Di ® 5S f°o St ^ 1 Co -’ ^ 

£&&&*•*' ? “ -#S°55 

^s55?!HS ££ 
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a sale of it, fraudulently procured her execution of an A-*J; 75 

instrument, being in fact a conveyance to himself, which — ' 

the client supposed was only a formal paper, and dealt 

with the property for his own purpose -.—Held, this was 

a fraud in the course of employment, and the principal was 

answerable. In Comfort V. Fowls (a), the question arose 

whether a principal is liable for the act of his a^ent who 

makes, on behalf of. his; principal but without his authority 

a_ false statement which he believes - to be true, but which 

the principal would have known to be untrue. A house 

agent, represented to an intending lessee that ' there was 

no objection to a house. There was, in fact, a brothel next 

door The principal knew of this ; the agent did not 

Held, the principal was not. liable in an action of' fraud. 

The agent was not fraudulent, because he did not know 
that the. statement was untrue, and the principal had not 
himself committed a fraud, because he did not make the 
statement or authorise the agent to make it. How then 
could the principal be liable for a fraud which neither he 
himself nor his agent had committed ? 

( 10 ) Where,, however, a principal intentionally keeps an 
agent ignorant of a fact, intending that he shall misrepre- 
sent it, and the agent does so, the principal is liable for 
fraud.. His conduct in that case -is as fraudulent as if he 
had himself .made the misrepresentation with knowledge of 
its falsity (b). 

( 11 ) In India, misrepresentations made or frauds com- 

mitted by agents acting in the course of their' business for 
their principals have the same effect or» agreements made by 
such agents as if such misrepresentations or frauds had 
been made or committed by the principals ; but misrepre- 
sentations made or frauds committed by agents in matters 
which do not fall within their authority do not affect their 
principals (c). • 


(«) 6 M. A W. 358. 

( 5 ) Ludgater v. Love, 44 L. T. 694 [C. A.] 

(c) Section 238, Indian Contract Act (IX. of 1872). ' The rulin°- in 
Lloyd, v. Grace, Smith f Co., deserves special note in the interpreta- 
tion, ot this section. In deciding cases under this section, the 
Frivy Council apd the courts in India have followed the principle 
laid down by English cases (e.g., Bar wick v. English Joint Stock Bank, 
supra : British Mutual Banking Co. v. Charnwood Forest Bail. 
Co., supra), and held that the liability of the principal for the ■ acts 
ot ins agent was limited to the circumstance of such acts being 
not only m the course of business, but likewise for the benefit of the 
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OF „ THE NATURE OF A TOUT 


, : Aet. 76.- — Statements as to Credit 

Q . T^ere the fraudulent statement consist* n t 
M tv “ *° lhe oonduot, credit 

precure for hi*, 1 ’credit re„ n ^ " 

writing signed bv the u W^tion is i„ 

‘"-PotaUtn t & iS 

manager® “ tae ^ taH “ ^ a 

Aet. 17. —The Liability of Directors and Tro- 

; *»ofer« o/ Companies. ' ; 

Directors and promoters nf nnm«n • , 

parties to the issuin o- nf 0 com pames who are 1 

to ScHf t0 the 

who subscribe a 0 n°^hr faith e 0 f liabI u to persons 

for untrue statements therein ^ado^^tw U§ 

reasonable ground (<?). 1 made without 

his own private and improper end’s the i“ hlS ^interests and for 

rL v !, oons T ences ^ T Id » ot bo 1!abl « ‘ 

Limited v Jfi«« Mahomed Ally Zd n^T ™ 9 Corporation, 

4 Cal .ii6; 5 i. A , 30 Motial r 1t m £ Z ma C °., Limited, 

3 i 6 r al 647 ; McLo-ren MoirtoJ' S %'' et f"d <>f State 
9‘. * 4 2 9). In this last-mention erf M v * & ^ reslioyle , 6 

hvtheS 1 ““Y* ^ lability C hS Sai<i that 
!f j legislature in enacting the aW™ ° v torts was adopted 
of the decision in Lloyd's section. I n the Bo-1, t 

been interpreted in the wider sense (Dhm ° b „ th ® section have riglftly 
. Motto, 50 Cal 258). Se “ Se CLnabandhu, Saha v. Abdul Latif 

(&) 9 Geo. 4, c. fa s 6 Tf ‘it t ’t 
be that of the defendant himself^andnot^M*] 1 * 4 ? e si = nature must 

v. L. E. 9 Q . B. 3 ox (Ex 

y. West 2 it Q - B D ■ 5 12 

<«) Section 84 of the CoZi sT* 1 2 K R 56a 
a re-enactment of the Direotoi^LiabilitvTf 11 ^ 0 ^ Act ’ r 9°8, 1 
Companies Act, (VIJ Act > »8 9 o. See also ~ 
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* 

The decision in Berry v. Peek (a), that if a person issuing Art. 77. 

a prospectus had an honest belief in its truth, he could not 

be made liable in an action for deceit, however careless he Comment, 
may have been, and however slender the grounds of his 
belief, led to an amendment of the law by which Parliament 
created a statutory liability to pay compensation for untrue 
statements in prospectuses, without proof of actual fraud, 
unless the defendant had reasonable grounds for believing 
the statement to be true, or can establish one of the .other 
defences allowed by the Act ( b ). It is now enacted that 
where a prospectus invites persons to subscribe for shares 
in, or debentures or debenture stock of, a company, eyery 
director and promoter of the company, and every , person 
who has authorised the issue of the prospectus, shall fee 
liable to pay compensation to persons who subscribe fo’r any 
shares, debenture, or debenture stock, on the faith of; such 
prospectus, for loss sustained by w\iy untrue .siatemeiU in 
the same, unless it is proved either — . , . - - ■ • 

* 1 if | ' y \ ' ‘ 

(a) that the defendant had reasonable-' grou.ntl. to believe , 

and did believe, that it was 1 true ; or - 

(b) that the statement fairly represented some statement 

in the report of an expert (whom the defendant 
believed to be competent), or in a public or bfEcial 
document; or 1 . . ' ?• 

(cj that the prospectus was issued without the authority 

or consent of the defendant, and that he took the v?; . { 

proper steps indicated in the Act to make this 
known (b), ■ 

It will be perceived that this statute really creates a new 
statutory duty, the breach of which, is a tort, but that it 
makes no alteration in the common law action for deceit. 

In short, it makes directors and promoters liable for care- 
lessness as well as for fraud (e). But the liability is none 
the less based on tort, and so the -right dies' With the 
possessor (d). ■ ■ ’ • 1 • 



( a ) 14 App. Cas. 337. * ) ■ ' ‘ - > r 

^ „ •. 4 i j , « 

(b) Section 84 of the Companies : (Consolidation) Act, . 1968, 

. a re-enactment of the Directors Liability Act, 1 890* See also Indian 
Companies Act. (VII of 1913VS. 100. 


„ W See Dovey v.. Cory,. [1901] A. 0/477; PrSfonUme- *v, 
Gr enter, [1907] A. C. lot [P* C.]* , , y, . 

(d) G-Qipel v \ Peach, [1917] Ch* 108* ; y V. 71 \ 


\ .. 





Duty to 
take care. 


CHAPTER VII. 

OF NEGLIGENCE. 


Art. 78 . — Definition. 

tl) Negligence consists in the omission to 
do something which a prudent and reasonable 
man would do, or the doing something which a 
prudent and reasonable man would not do (a). 

^(2) Negligence is actionable whenever, as 
between the plaintiff and the defendant, there is 
a duty cast upon the latter not to be negligent, 
and a breach of , this duty which, causes damage 
to the plaintiff (b). 

* ♦ 

It will be seen that there are three points to be establish- 
to found an action for negligence : 

1 0 o 

(i) A duty to take care. 

(ii) A breach of that duty — negligence. 

(iii) Damage as the natural and probable consequence. 

The duty to take care arises out of many relations equally 
..impossible of strict definition or of enumeration in a short 
compass. 

Some of the typidkl cases are dealt with in the following 
articles, but the list is not exhaustive. It must not be 
forgotten, however, that though there is a vast variety of 
circumstances in which there is a duty to take care, where 
there is no duty there can be no' action for negligence . 

1 The student should refer back . to .Part I., Chapter HI.;, 
where some of the cases in which it has been held that 
there is no duty to take care are considered (c). Other 
eases will be found in the following Articles. 


(a) Blyth v. Birmingham Waterworks Co., ii Ex. 781, 784. 

7 9 J r % er „ L ° r , d Hees ^PLL, Caledonian Bail Co. v. MulhoU 
hand, 1 1898] A. C. 216 at p. 225 ; Swami Naidu v. Subramanya , 2 M. 
■vf* 5 " 1^*15^ (following Swan v. North British Australian Co., 7 H. & 
IN. 603) } B. A. Cates v. Mongini Bros,, 19 Bom. L. R. 778 ; 42 1 . Q. 82, 

ru r/ 66 especially Winte r bottom v. Wright, 10 M. Sr W. 109 ; 
Gladieell v. St eg gall, 5 Bihg. K C. 733 ; le Lievre y. Gould, [1893] 

f % [ r^ <fnte Art. 17 Caledonian Ball . Co.r. MuthoU 
land [1798] A. C. 216 ; Butler rv.Mfe, Coal Co., [1912] A, C. 159. 
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, be observed that negligence may consist In either 

isfeasance, i.e. s doing that which a prudent and reasonable 
an would not do ; or in nonfeasance, i.e. omitting to do 
miething which a prudent and reasonable man would do. 
egligence is judged by the standard of prudence of an 
*dinary reasonable man, and if a person omits some pre- 
mtion, which a person of ordinary intelligence and 
mdence would take, \e is negligent, although he may him- 
ilf honestly think it unnecessary to take such a precaution. 

3 a person may .be negligent in taking care of another’s 
loriey entrusted to him for that purpose — though he * takes 
3 much care of it as he takes of his own ( a \ 

I-t must be. remembered that the degree of care which a 
arson is bound to use in regard to others is .relative^ and 
uit in deciding whether a given act is, or is not, negligent, 
m circumstances attending each particular case must be 
illy considered. , “A man,” it has been said, “ who traverses 
crowded thoroughfare with edged tools, or bars of dron, 
Lust take especial care that he does not cut or bruise others 
ith the things he carries. Such person would be bound to 
eep a better look out than the man who merely carried an 
mbrella ; and the person who carried an umbrella would 
e bound to take more care in walking with it than a person 
r ho had nothing at all in his hands.” 

A person who undertakes something requiring special 
nowledge or skill is negligent if by reason of h’is not 
ossessing that knowledge or skill he bungles, although he 
oes his best (&)♦ ; 

So a person who drives a. horse or* a motor car Is neglir 
ent if he does something which a prudent person having 
easonable skill as a driver would not do (c) ; and a person, 
ractising surgery without the ordinary skill and knowledge 
f a surgeon, is negligent if he blunders by reason of his 
rant of knowledge and skill (d). 

But no person is, required to have extraordinary foresight, 
irudence or skill, and so long as one nses-ordinary skill 
nd acts with reasonable prudence, he cannot be said to bp 
tegligent. ... • - *■■■*■-■ 

(ct) Doorman v. Jenkins * 2 A &B. 256 ; Meux v« Great Eastern 

Ml Co ;i [1895] 2 Q. B. 387 [c. A.] t 

( b ) Heaven v. Pender * ri Q. B D. 5°7* 

(c) Sorabji Horm usji v. Jemshedji Marmanji, 38 Bom 552. \ 

Id) Glaihoell v Steggall , 5 Bing. N. C. 733* See Paretra r* 

lonsalves, 8 Bom. U B. 93* r ! 
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Degree of 
care required 
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OE THE NATtJItte 0E A fOEl\ 


Art 78. So in the case of a solicitor, erroneous judgment upon a 

w — new point of law or upon a difficult question of construction 

is not negligence, but ignorance of practice and mismange- 
ment of tlie preparation of a. case for trial is, for these are 
matters in which a solicitor of ordinary intelligence, and 
having that knowledge of his professional duties which all 
solicitors should have, ought not to make a mistake (a). 






Art. 79. — Duty of Persons using .Jfigliway to 

take Care. 

Every person using a highway or other place 
frequented by the public owes a duty to take 
care as regards the persons and property of 
others. So if a person driving or riding on a 
highway by Ms negligence runs oyer, or other- 
wise damages, another person on the highway, 
an action will lie for the damage suffered. So, 
also, persons in charge of ships at sea or on 
rivers are bound to use care not to do damage to 
the persons or property of others (b). 

This rule does, not depend on the special nature of 
highways. It applies generally to all places where persons 
are likely to meet others. As Lord Blackburn says : 
“ Those ■ who go personally or bring property where they 
know that they or it may come in collision with the persons 
or property of. others, have by law a duty cast upon them 
to use reasonable care and skill to avoid such a collision 55 
(c). So the rule applies equally to persons on railway 


: (a) See Godefroy v. Dalton, 6 Bing 460, 468 ; MuUum Shah 
> P 20 P. It. 1874 ; JBuldeo Misser v. S't/ecl Ahmed ic 

1 AS} Fletcher f Son r. Jubb, Booth and Helliibell, [1920* 
i B. 275 (allowing claim to be barred by time). v‘ 

m ^ e / m ? r ® ^ roadl y fry Lord Bi^ckbuen ir 
Dublin WicMow and Wexford Rail. Co. v. Slattern, 3 App. Cas, 

VfjLVZV r? d by m°A d i Es ? EE more frroadly* still in. Heaven 
A t Mtt 503 [C. A.]. In the latter case Cotton and 

Th™ J " 1 d ! sse : l t® d . T r- rd Eshee ’ s Proposition, and Lord 

49T 497 [CA ] Pained ^ m Z 6 Llevre v ' Gould, [1893] 1 Q. B. 

cJlifs^p. aml Weaford RaiL Co ■ v - Slatte, y> 3 A>P 
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stations, in shops, or any other places where people congregate. 
If, for instance, the driver of an engine crossing at midnight ^ 
a*i unfenced level-crossing laid across a public highway 
does not exercise more than the ordinary care and in con- 
sequence a motor car passing on the high-way . is damaged, 
the body in charge of the railway administration is 

liable (a). 


Art. 80 . — Duty of Carriers of Passengers, . 

•Carriers of passengers by any sort of carriage 
or conveyance owe to passengers a duty to take 
reasonable care to carry them safely. This duty 
arises not from contract but from the fact that • 
the passenger is being carried with the knowledge 
and consent of the carrier ; and it applies whether 
the carriage is gratuitous or for reward (b), but 
not if the passenger is a mere trespasser ( c\ 

This, rule is the foundation of the liability of railway 
companies to their passengers. That the duty is one arising 
quite independently of any contract between the carrier 
and the .passenger is laid down in Kelly v. Metropolitan 
Rail. Go. ( d ), and is well shown by the following illustrations. 
It must be noted that a carrier of passengers (unlike a 
common carrier of goods) does not warrant the safety of 

the passenger (e). He is only liable -'for negligence (/), and, 

* 

(a) Abdul Latiff v. ’Pawling and Cl, Ltd,, 19 Bom. L. K. 167 ; 
^8 I. C. 773. See also Pengal Provincial Pailway Co. v Go pi 
Motion Singh, 41 Cal. 308 ; Mercer v South Eastern ^ and Chatham 
Pailway Companies Managing Committee, [1922] 2 Iv. B. 549 * 

(b) 'Harris v Perry Sf Go , , [1903] 2 K. * 5 . 219; Grand Trunk 

Ry. Co. of Canada v. A. N. Robinson, [1915] A. G. 74 ° ; 3 1 v> 
68 P. C. • 

(c) Grand Trunk Rail. Co. v. Barnett, [1911] A. C. 361 [P. C.] ; 
Lygo y. JSfewgold, 9 Ex 302. 

' \d) ['895' I Q- B. 944 [C. A.] explaining Taylor v. Manchester, 
Sheffield and Lincolnshire Rail. Co., [1895] 1 Q. B. 134 [v* A.]. 

(e) East India Rail. Co. v. Rally Das Muherjee, 26 Cal, 46; : 
on appeal, 28 Cal. 4 01 I- A. 144 - 

(/) Woodlouse v. C. 'Sf S. E. Railway, 9 W. R. 73 ; Kessowjee 
Issur v. Gr. I. P. Railway, 0 Bom. L. R. 671 ; Bromley v. G. I. P. 
Raihrny, 24 Bom 1 ; Dulabhji y. G. Z P. Railway, 12 Bom, 

t. R. 73- 
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Art. 80 . 


Illustrations. 


if an injury happens to the passenger without mkltgence 
there is no liability (a). 5 * 

( 1 ) An infant over three years of age whilst travelling by 

railway with its mother (with the knowledge and implied 
consent of the company’s, servants, but without a. ticket) 
was injured by the negligence of the railway company. The 

company were held liable though there was no contract to 
carry the infant (b), - 

<|) fat where a person was injured whilst travellffio. on 
the footboard of -a train in defiance of a byelaw and without 
the permission of the company, so that he was a mere 
trespasser; it was held that the- company owed him no duty 
and he had no .cause of action (c). . . . . * 

'. '.( 3 ) A passenger in a. rail’ way. train was injured in an 
.accident caused by the breaking of the tyre of a wheel of 
% e carriage in which he rode. . The defendants had use! 
a diligence in providing a safe carriage arid examining if 
before starting and in- the course of the journey. There 
being no negligence the company were not liable (d). ; 

See als e Harris v. Berry Sy.Co. (e), cited ante , Art. IS. , . 

,, ( 4 ) Similarly, where the tra,in was allowed to overshoot’ 
the station, and owing to insufficiency of light the plaintiff 
fell down and was seriously injured, and likewise' the door 
of a railway . carnage was left unfastened, and a person 
received injuries in consequence, .the railway company was 
held liable for negligence (/). ... F y ’ 

(a) But where a passenger was killed by an explosion 
caused by the illegal introduction of some fireworks into the 
railway carriage, the company were exonerated from liability 
m the absence of negligence, as it was not the duty of the 
company to search every parcel carried by passengers (g). 

V<*iz 2 >o^f I'- Midland Bail Co., L. R. 4 Q. B. 379 [Ex. 'Cli ] - 
-l yeubepjy \\ Bristol JOramwciys Co, 107 L. T. 801 y ^ *v 

(i) Austin v. Great Western Bail. Co, L. R 2 Q. B. 442. 

(c) Grand Trunk Bail. Co., y. Barnett , [1911] A C s6. TP fH 

(,d) Beadheadv. Midland Bail.. Co., L. R. 4 Q B 379 ' ' J 

(e) [1903] 2 K. B. 219 [C. A.]. 

W ( P Woodlouse v. C. 4- S. E. Bailway, supra; Bromley v 

G.JB Badway, supra; G. I. P. Bailway y * K essow-ii 1 Lm 
E - 1] 9 (on appeal, see 9 Bom. L. R. 671). ' V W 7 Bom. 

C ^sL Bail. Co. y. Kalidas Mulcerjee, 28 Cal 40 r P 
C. g See. also Sham y. B. B. f C. £ By. Ob, Jr Alb 
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Art. 81 . — Duty of Occupiers of Lcmcl and Art8i. 

Rouses to Persons coming by Invitation, etc. 

(1) An occupier of land, buildings orstructures 
owes to persons resorting thereto' in the course 
of business upon his invitation, express or implied, 

a duty to use reasonable care to prevent damage • 
from unusual danger of which he knows or ought 
to know (a). 

(2) An occupier of land or buildings owes to 
bare licensees and guests a duty not to set a 
trap, i.e., not to put any .unexpected danger there 
without warning the licensee or guest (&). 

The duty owed to persons coming in the course of persons 
business by invitation applies to all persons who go on coming by 
business which concerns the occupier,' or in which he is invitation, 
even indirectly interested. There need not be an express 
invitation. An invitation is implied when the persons 
come in' the ordinary course of business. It will be noticed 
that the rule of liability does not throw on the occupier an 
absolute duty to insure the safety of the premises. So he 
is not liable for some latent defect in a structure which he 
did not know of and could not have provided against by 
taking reasonable care (c). It is only a duty to use 
reasonable care to prevent damage from unusual 
danger, i.e., from dangers which \Yould not usually be 
found on premises of the kind (d). Persons cannot com- 
plain of dangers which they would expect to find on premises 
of the kind. 

As between landlord and tenant the duty to repair the Duty as 
demised premises depends entirely on the contract between between 
the parties, and apart from contract the landlord owes the landlord and 
tenant no duty to repair or not to let the premises in a tenant. 


(a) Indermaur v. Dames, L. R. i C. P. 274; affirmed 2 C. P. 

• 31 1 rEx. Oh.]; Mliott v. Roberts, Limited, 11916] 2 K. B. 518 
[C. A.]. 

( 5 ) See ibid., and Gautret v. Eger ton, L. R. 2 C. P. 37 1 ; Eimber 
Gas Light $ Coke Co., [1918] 1 K. B. 439 [C. A ]. 

(e) Norman v. G. W. Rail., Co., [1915] 1 I B. 584 ; Pritchard 
v, Peto, [1917] 2 K. B. 173- 

(d) See Brannigen v. Harrington, 37 T. L. R. 349 (case of a 
restaurant). 
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Art. 81 . 


dangerous condition. Jienee, if a landlord W<= ], r . 

a dangerous condition, he is not liable to the tenant o^t “ 

anv S ° n * U ? ln ® 1 ^ ie P remises by invitation of the tenant 
anj injuries happening during the a • nan ^ * or 

defective state of the house (a).° dU6 ° Wln = to the 

Accordingly when a landlord contracted with his w * 
to repair a defective house, but failed to do so and tll f 
of the tenant was injured by reason of tha A / +* W1 ^ e 

<■»«». -a ~s Lid tSt Te La nt 

she was a stranger to the contract (b), and the defect 1^’ aS 
obvious there waqnntmr.^ w, <iuu me delect being 

made liable in tort (c) w llch the landlord could be 

bo, too, when an owner of a building let rmt « x 
separate tenements keeps possession nf +t * ln flais 0r 
ease, he owes no duty to Hs tenants L t f mmon sia *- 
with regard to lighting and LaSnt tK con * raet ) 
guests of his tenants or persons cliJltt * T™ 6 ’ and the 
them have no better rights tha m n?p+ g ° n , bu f, lness with 
Accordingly, if sno h a person themSelves - 

the dangerous condition of fh A c fo* ^ m consequence of 

action against the landlord (J), unlessTl^ 'tfoVaFTi. 0 * 
taken upon himself, by contract wHvf ii * landIord has 

gation of repairing, in which event as hi* te “ ant > the °Wi- 

that the staircase will be nsprl t, ’ " 16 mas ^ contemplate 
'ritl. the tenants, 'he owes l j f Tf h .* Ti f s 
reasonably sale condition (e' or 121 tb dU R *° kee P lfc 1E a 
and constitutes a trap. ° ^ the defeet 1S concealed 

warLnt/in^tL C of flitting J® H\ M to ihe implied 

336 ,UM&W - S; and fa™ v. FiLkTalZ 2 Ex^D.' 

44 ; , ss. 14, 15. erc ' Act, 1909 (9 Edw. 7 c. 

S i’ape, [1906] A. C. 428. 

Western Bail, 'do*! [xgjj] /k'u - 0 . wp B . 3 18 ; Worm an v. GW 

^9'5] 1 K. B. 634 [d.]. 5 4 [ °- A ' ] ; v. l£J- 

/caK v> A Mer - ? ' r* 9 oSl 2 R B 27R rn a i 

Arl H * d Z e *’ 9 Q- B - D - 80. It is diffiLnlf ! [C - ; and compare 

Aronson & Co- ,v. Hartopp, r I0O sl r F p * t0 re - eonc,Ie Warn roves 

oLnirfV* “ ““«»'»tmt witt'Lafci A J- Tli. ease 

[1922] W. N. 304 • 93 R, j k £% lament Building ~ 
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Bare licensees, i. e. 9 persons who come not for anj busi- 
ness in which the occupier is interested, but merely by 
permission for their own purposes, and guests, are in a 
somewhat different position. Their position is analogous 
to that of a person who receives a gift. He is only entitled 
to use the place as he finds it, and cannot complain, unless 
there is some design to injure him or the occupier has done 
some wrongful act, such as digging a trench on the land or 
misrepresenting its condition or anything equivalent to 
laying a trap for the unwary. A giver of a gift is not 
responsible for the insecurity of the gift unless he knows 
its evil character at the time and omits to caution the 
donee. So, too, in the case of a person to whom permission 
to go on land is given, he cannot complain unless there is 
something like fraud in the gift (a). But where the license 
is limited in area the licensor is under no liability to w T arn 
a licensee who trespasses on to’ other ground (6). 


Art 81. 


Licensees and 
guests. 


Trespassers are at any rate in no better position than Trespassers, 
bare licensees, and, as no permission is given, there can be 
no duty to give warning of danger. And he cannot main- 
tain an action where his unlawful act or conduct is connected 
with the harm he suffers as part of the same transaction, 
eg., falling into a hole in the land trespassed on. But 
even a trespasser has a right of action if he is injured 
whilst trespassing, by some wrongful act of the occupier, 
as for instance, if he is assaulted or is injured by something 
which the occupier of the land has put there for the purpose 
of injuring him (c). And if a person knows that others are 
in the habit of trespassing or are likely to trespass, he may 
be liable if he leaves about dangerous things which will act 
as allurements and so induce people to trespass, and does 
not take proper means to prevent consequent damage (d), 
e.g., spring guns, and other infractions of statutes as to fenc- 
ing, barbed wire, and highways, or with a knowledge he is 
there (e) , 


(a) See the judgment of Willes J , in Gautret v. Egerton, L, R. 
2 C. P. 371. 

(b) Jenkins v. Great Western Bail. Co>, [1912] 1 K. B. 525. 

(c) Bird v. Holbrook , 4 Bing. 628. 

(d) Cooke y. Midland Great Western Bailway, [1909] A. C. 
229 ; Latham v. B . Johnson and Nephew, Limited , [1913] 1 K. B. 
398 * 

(e) Petrie v. Bostrevor Owners , [1898] 2 It*. R. 556, . • 
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Art. 81 . 


Illustrations. 

Persons 
coining by 
invitation. ’ 


The judgment of Willes J., in the two leading cases of 
Indermaur v. Barnes and Gautret y. Egerton, should be 
carefully studied. 

(1) Upon the defendant’s premises was a trap-door on 
the level of the floor used for raising and lowering bags of 
sugar from one floor to another. It was not necessary that 
it should be unfenced when not in use. The plaintiff, a 
journeyman gasfitter employed by persons who had fixed a 
gas regulator upon the defendant’s premises, came to test 
the apparatus. Whilst so engaged he fell through the trap- 
door and was injured. The trap-door at the time was not 
in use and was not fenced. There was no negligence on his 
P ard j Held, that he was on the premises on business in 
which the defendant was interested, and that the defendant 
was liable as the danger was an unusual danger, and the 
defendant had neglected his duty to take reasonable care by 
fencing it or warning the plaintiff (a). 


(2) The plaintiff, a licensed waterman, having com- 
plained to the person in charge that a barge of the 
defendant's was being navigated unlawfully, was referred 
to the defendants’ foreman. While seeking the foreman 
he was injured by the falling of a bale of goods so placed 
as to be dangerous, and yet to give no warning of danger : — 
Meld, that the defendants were liable (b). 


to erect a <: 


(3) The defendant engaged a contractor 
stand for viewing races. The plaintiff paid for a seat or 
the grand stand. Owing to the negligence of the contractoi 
the stand was defective, and it fell and the plaintiff was 
injured. The defendant was liable, although neither he nor 

his servants were personally negligent. It was their duty 

to see that the stand was reasonably safe (o). 

land1n A lTl-? en T®, *° f oss a P^ce of vacant 

bridl ! 0 g O° T?i d °i C S .r ° ntlnS land were canals and 
Dria 0 es. One of the bridges was out of repair, and a work- 

v/V 611 , int, ° a .° anar “ d <w n ed. 

the -wnrSln brou §' M hy Ins widow it was held that as 
as hTfnZd -7 7^7 hcensee lie must ^ke the place 

not bable d) ’ ^ ^ WaS n0 tra P the d e^ndant was 


(a) Indermaur v. Dames 

4 FI ^ x * 5 timber 

i K. B. 439. 


, L. R. 1 C. P.274; affirmed L. R. 
v. G-as Light and Coke Co. } [1918] 


(b) White v. France, 2 C. P. I). 308. 

0 ) Francis v. Cockrell, L. R. 5 Q. B. 184. 
(d) Gautret v. Fgerton, L. R. 2 C. P.371.’ 
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. ( 5 ) But where children were hare licensees and in play- 

ing on defendant’s land one was injured by one of a heap 
or stones there falling on her hand, it was held that there 
concealed danger there was no duty to warn 
and consequently no liability (a). And where children 
repeatedly warned and sent away by the servants of a rail- 
way company to prevent them coming on the company’s 
premises and playing with a moving staircase, it was 
lield that their return after such warnings constituted 

them trespassers with no right of action for resultant 
injury ( b >. 

(6) In Lowery v. Walker -c) the defendant was a farmer 
who put in a field a horse which he knew to be savage. 
I lie defendant had tacit permission to cross the field, and 

whilst doing so was bitten by the horse. This was in effect 
setting a trap. 

. ( 7 ). If a person sets a spring gun on- his land with the 

intention that it shall go off and cause injury to trespassers, 
he is liable for the intentional wrong so done. What he does 
realty amounts to an assault -(d). If he leaves dangerous 
thing’s like guns about he must take proper precautions to 
prevent their doing damage (e) ; and a for iiori he is liable 
it he contrives that they shall do damage. 

(S) The plaintiff occupied a house near the land of the 
first defendant, and had been in the habit of crossing tbe 
land on his way to and from his place of business. Once 
in returning at night he fell into a hole dug during the day 
across the path over the land by* an employee of the second 
defendant, the lessee of the land, and kept unfenced and' 
unlighted. Toe second defendant, as the employer was 
made liable for damages (/). ? 

( 9 ) A police constable, seeing the door of the defendant’s 
warehouse open after dark, and in order to see that every- 
thing was right, and in the execution of his duty, entered 
the warehouse and injured himself by falling into an 
unfenced sawpit inside. It was held that he had no le°*al 
right to enter, being neither an invitee nor a licensee, but - 


(a) Latham v. Johnson df Nephew Ltd., [1913] 1 K, B. 398. 
(Z>) Hardy v. Central London Rail. Co., [1920] 3 K. B. 459. 
(r) [191 1] A. C. 10. 

(d) Bird v, TLoldhroolc, 4 Bing. 628. 

W See Dixon v. Bell , 5 M. & S. 198. 

(if) Evans Vi Trustees of the Bort of Bombay, 11 Bom. 329. 
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Trespassers. 
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Common 

carriers. 


20 () or tee nature op a tort. 

that even assuming lie had, the defendant, was under no 
duty to him. to make the place safe for him or to warn him 
of the danger (a). 

Art. 82 . — Duty of Bailees of Goods. 

Bailees of all kinds, including carriers, owe 
to their bailors a duty to take care of the goods 
and chattels bailed. The degree of care required 
varies with the nature of the bailment ( b ). 

All kinds of bailees of goods and chattels are bound at 
least to take reasonable care of the goods bailed to them, 
though, generally speaking, greater care is expected of one 
who derives benefit from the bailment, such as a borrower 
of goods, or a pawnbroker «or hirer, or a ware-houseman 
who is paid for keeping them, than from one who has the 
custody of goods for the benefit of the bailor only, such as 
one who gratuitously undertakes their custody for the 
convenience of the owner (c). 

The topic of the liability of carriers and other bailees for 
the safety of the goods ^entrusted to them is too large to be 
dealt with fully in this Work, and it is only necessary here 
to refer the student to the cases cited in a previous Article, 
which show that the liability is one in tort, arising by 
reason of the bailment and quite apart from contract (cl). 
It must be remembered, however, that the liability of a 
bailee may be modified by contract between the parties and 
where goods are carried under an express contrarct the 
common law liability of the bailee may be thereby much 
enlarged or curtailed. 

At common law a common carrier, that is, a person who 
holds himself out as carrying on the business of carrying 
the goods of all and sundry from place to place, is liable for 
any loss of, or injury to, the goods unless he can show that 
'the loss was due to the act of God or the King’s enemies, 
• or to some inherent vice or unfitness to be carried of the 
goods themselves. A licensee of a ferry is a common 

(a) Great Central Bail. Co. v. Bates. [1921] 3 K. B. 578. 

(b) See Coggs v. Bernard, 1 Sm. L. 0 . 173. See Indian Contract 
Act, s. 151. 

(<?) See ante. Art. 3 8. 

(d) See Turner v. StalUbrms, [ i 898] t Q. B. 56 [C. A.] ; and 
Meux v. Great Eastern Bail < 7 o., [1895] 2 Q. B. 387. 
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* iSbilltv” ' A 1 Car - rier oi g '° ods b ^ sea is under the same 
liability’ in ^ 1 f +^° “ an i 1 nubee P er (&)■ The common law 
by statute X fl A ^ ha ? to Some extent *een modified 
mod fied hi X m >\ alwa ^ s in a Py Particular case be 

are aader th^sped” eShT ‘ 1, ‘ ! p4r ‘‘ e8 "'bo 

q»«« accurately) ^ceVS a‘ 

to taiS Sm»on“lrieU IX ?L 1S Ifi T 

law on comrnnn mo • T ‘ 1 he obligation imposed by 

in itsorS ! t “tr- 6 " 8 J "T 1Wthlng t0 do with contract 

their exercisino^a .1 r & dU 'T CaSt np0n tbem b - y reason of 

relative r j and liabiT^ 'T 6 ”* f ° r reWard ^ T he 
are «overn°ed by fb» b - 1 * • i ° f °? m f on carriers in India 

:» ■- 4 r “St a: e ( i £*r«sr2 

insurer, the other for losses for which he is liable “d? 
his obligation to carry safely (e). The Carriers Act of 1865 

6 8 and” STheTf 1 ^ «f **““>* » 

”»»»» ars 

d,*r.pl,o„ contained in tie SchSnle to the A^maVte 

uTloeSSIT 1 S i"“ d b 7 th « owner. ea;. Sere 

act of tie ea“iS V or any of hi?,“’“ ” s " li S»“ °r criminal 

. ur any or his agents or servant a 

carrier can exerrrnf hfo i; 0 ijvj. p nrs Kj ). A 

exempt his liability for negligence of his 

SO [%:feT ng F ° Thaw V ' Hcmndi Miktay, 3 U. B. R. i 2o . 

zAariadan Nmhefy BdUsleaL n L A 

38 Mad. 941. -oniwi India bteam Navigation Co Zrf., 

inn1-oLo Se8 n °^ S „ t ? 9 ,° fm v ' Be >'™rd ia 1 Sm. L. C 171 As to 
innkeepers, see Gaily s Case and notes in r Sm. L. C. 119. 73 

A tar I> Z- a 7 Da f - 1 Oo - v ’ Blag wan Das , 18 Cal. 620 ■ 18 I 

L R 77 . 5 ^/ Satlahngam v. iBcm/tm ZaZZ/« 14 Bom’ 

19 L 77 let 7; ^ B *"""“** ^ <*>• v. JSaUett mandS, * 
ax C } T S T 6e yy <a y. Jarfia GWaZ Navigation By Co 

3 iiB R S ; g r c s 6 ° ^Z 2 F ,\ Thaw ;• *»**.?’ 

(f) British and Foreign Marine Insuranop On tr rw 

Fhtilf p avi 9 a(i ° n and Bail. Co. Limited, 38 Cal. 28 • Irratoad * 

£Zinncri L f tPT'Pft Indian Antral ~ 

jycti 1 gat ton Co. Ld. v, #op«Z Chandra Gum, 41 Cal. 8o, 
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servants by clear and express contract (a). The Railways 
Act (IX of 1890 ) reduced the responsibility of carriers by 
railway in India to that of bailees (b), and it lies on the 
railway company to show that the loss or damage occurred 
under circumstances which Avould exempt a bailee from 
responsibility (c). 


Art. S3.— Duty to take Precautions with regard 
to things Dangerous in themselves. 

^(l) In the case of articles dangerous in 
themselves such as loaded firearms, poisons, 
explosives and other things ejusdem generis, 
there is a peculiar duty - imposed on those who 
send forth, make or leave about such articles to 
take precautions that they shall not do damage 
to persons who may come in contact with 
them (cl). 

v (2) A person who without due warning sup- 
plies to others for use an instrument or thing 
which to his knowledge , from its construction or 
otherwise, in such a condition as to cause danger 
not necessarily -incident to the use of such 
instrument or thing is liable if damage is caused 
thereby ( e ). 


* 


(a) Shaik Mahamad Bowthar v. British India Steam Naoic/a 
tion Co., 72 Mad. 95 ; Hajee Ismail Sait v. Massageries Mariti'mes 
Co . 28 Mad.. 400 ; The Madras and Southern Makratta By. Co. 
Id. v. Mattai Subha Bao, 43 Mad. 6(7.. 

(il Irrawadi Flotilla Co. v. Bhagwan Das. supra ; Lakhi- 
chand v. G-. I. P Bail Co., 14 Bom. L. R. 165 ; 14 I. C. 793. 

(c) Sesham Batter v. S. S. Moss , 17 Mad. 443. See Fast 
Indian Bailway Co. v. Kirkwood, 48 Cal. 757 P. C. ; Harii Khetsey 
v.' JS. B. & C. I. By. Co., 39 Bom. 191. 

(d) Per Lord Dunedin in Dominion Natural (las Co. v. Collins 
and Perkins, [1909] A. C. 640, 646 [P- C.] ; Blacker v. Lake Sr 
Flliott Limited, 106 L. T. 533. 

(e) Per Cotton and Bowen, in Heaven v. Pender, u 

Q. B. D. 503, 517 [C. A.]; Bates y, Batey Sf Co., Ltd., [1913] 3 

Jd< 35 r. . 
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( 3 ) If damage is done by reason of the neglect Art. 83. 
of such precautions or warning, it is no excuse 
that the damage would not have happened but 
for the intermeddling of some third person, if 
such intermeddling is such as might naturally 
occur ( a ). 

’(I) But if the immediate cause of the 
damage is the conscious act of volition of some 
third person that is a defence, for no pre- 
caution can avail against such conscious act of 
volition (a). ■ - 

The first rule is applicable to all tilings dangerous in Comment, 
themselves, such as those above described. # The nature 1 
of the precautions to be taken must necessarily depend bn 
the circumstances. In some cases it would be proper and 
sufficient to give warning of the danger so as to put persons 
on their guard against dangers which are not apparent 
from the "nature of the thing. The following illustrations 
will show the nature of the precautions which the courts 
have held requisite in different circumstances (see also the 
closely allied rales stated in Arts S9 — 91). In most of 
these cases the immediate cause of the damage has beep 
the intermedding of a third person. This is no defence 
if such intermedding is what would be naturally expected 
of a person who was unconscious of the danger or of the 
proper way to avoid it. “A loaded gun will not go off 
unless some one pulls the trigger, a poison is innocuous 
unless some one takes it, gas will not explode unless it is 
mixed with air and then a light is set to it ; ’ yet in each 
of these circumstances the liability has been enforced. It 
is however another matter if a third person . finding a 
loaded gun consciously fires it off at someone, or if a person 
who has bought poison consciously takes it himself or 
administers it to someone else. In such cases the damage 
is not caused by the absence of precautions, but by the 
wrongful act of the person who fires the gun or administers 

the poison, 

(1) Where the defendant entrusted a loaded gun to an Illustrations 
inexperienced servant girl, and she pointed ^ and fired it at 
the plaintiffs son, wounding and injuring him, it was held 
that the defendant was liable. He had given directions 


[a) Dominion Natural Gas Co. v. Collins and JPerldns, snjn a. 
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that the priming should be removed so as to make the o- un 
safe, but this was not done properly and the gun was left 
3n a ■■dangerous state ; so the defendant was responsible (a). 

(2) Where the defendant negligently compounded a 
hair wash of dangerous chemical ingredients, and a person 
using it, and for whose benefit it was bought, suffered 
injury the defendant was held liable ( b ). But this decision 
has not been followed in two recent cases where the manu- 
facturers of articles which have caused damage to pur- 

£mr S , 7 r tUe ? f , defective manufacture have not been 
held liable for such damage, on the ground that as there 
was no contract between the parties no duty was owed by 
the makers to the injured purchasers (c). • ^ 

a ; par + fc i fr0m T 7 w ; arrarlt .y or th e terms of the 
contract of sale, the vendor of goods which have some 

dangerous quality of which he knows, but of which the 

purchaser cannot be expected to be aware, owes a duty to 

Mm P th 2 a fn r p 1 ke rea f,°T ble P recau tions by warning 
him that special care will be requisite, and for damages 

resulting from breach of that duty an action li'es. Thus 
knowing e thlflt S t-l 01 ! 1 a tin ° f chlorina - ted lime; 

Knowing that it was likely to cause danp'ei* to « porcnn 
opening it unless special care was taken, and the danger 
was not such as would be known by the purchaser the 
defendants were held liable for damage caused to Se 
plaintiff by opening the tin without taking proper precau- 
tions, in consequence of which there was an expTosfon and 

on Z eS Z? e ■ And tbere is a 'Sr duty 

lender r e f A Ji * i 7“ the part of the seller or 
aSl A person who does not make but merely sells 

a thing he does not know to be dangerous may be liable 

(a) Dixon v. Bell, 5 M. & S. -198. 

(i) George v. SJcivington, L R. 5 Ex. 1. 

4- cl^LtVg^o 106 L ‘ T J 53 U Bates Zatey 

f' 913 ] 3 K- B. 340 but here Lrsir' V^’ W } ite v ' Madman, 

between things 'inherently dangerous and those wbioTam f thlCtion 
by defective manufacture only lu h aie dangerous 

K. B.^i 5 5 [C. A.l. AlmJ/ Und N ' a ' V7 Co-operative Society, [1903] 1 


v. 


Co., Limited, [1913] 3 K. B. 351 
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for breach of warranty to the ' buyer, but is not liable in 
tort to the buyer or to users of the thing (a). 

( 5 ) A railway company kept a turntable unlocked and 
therefore dangerous to children) on their land close to a 
public road. The railway servants knew that children were 
in the habit of - trespassing and playing with the turntable, 
and took no steps to prevent them from so doing or to lock 
the machine so as to prevent it being dangerous. A child 
between four and five years of age, playing with other 
children on the turntable, was seriously injured. The com- 
pany was held liable as they should have taken precautions 
to prevent such an accident as was likely to happen, and 
did happen, to the child (£), because the presence of the 
dangerous unlocked turntable constituted an allurement 
which made the children invitees. In a later case on 
analogous facts, where the injury to a child arose from 
playing with a heap of stones on defendant’s ground, the 
heap of stones was held not to be allurement nor to be a 
dangerous thing laying upon the defendants any other 
duties than those owed to mere licensees. In a more recent 
case warnings given repeatedly to children to go away 
from the company’s premises to prevent them from being 
injured by playing about a working staircase was held 
to constitute them trespassers and so without remedy for 
injuries resultant in disobedience to the warnings ( d j. So 
if a person leaves a cart unattended in the street and boys 
play with it, as, is their nature, and one is injured; he 
may have a cause of action against the owner of the 
cart, although the action would not have happened but 
for the intermeddling of himself and his companions 'e\ 
But it is now clear that the owner of a vehicle left on 
the highway will not be liable for damage done by its 
being set in motion by third parties unless it was 
reasonable that he should have anticipated the effective 
interference which caused the damage (/). 

• ■ 

■ 'S* 

(a) Longmeid v. Holliday, 6 Ex. 761 ; Coughlin v, Gillison, [1899] 
I Q. B. J 45 [ 0 . A.]. 

(Z>) Cooke v. Midland Great Western Rail. Co. of Ireland, [1909] 

A. C. 229. . i ; ■ , - . ; . i* 

(c) Latham v. Johnson Sf NejJiew, Ltd., [*913] 1 K. B. 398, : - 

id) Hardy v. Central London Rail, Co , 36 T. L. B. 843. 

(e) Lynch v Nurdin, 1 Q. B. 29. 

(/) Ruoff v. Long Sf Co., [ 1916] 1 K. B. 148 ; Of. with Turner 
v. Coates, 33 T, L* B* 79. * 
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Art. 83. 


s* 



% 


(6) A person who consigns to a common carrier is 
under an absolute duty not to consign to him for carriage 
goods which are dangerous to carry, without warning 
the carrier of their dangerous character, unless the carrier 
knows, or ought to know, the dangerous character of the 
goods ; and if by reason of their dangerous character the 
carrier or his servants are injured the consignor is liable, 
although he does not himself know of the dangerous 
character of the goods (a). 


Art. 84. — Contributory Negligence. 

(1) Though negligence, whereby actual 
damage is caused, is actionable, yet if the damage 
would not have happened had the plaintiff him- 
self used ordinary care, the plaintiff cannot 
recover from the defendant. 

(2) But where the plaintiff’s own negligence 
is only remotely connected with the accident, 
and the defendant might by the exercise of 
ordinary care have avoided the accident, the 
plaintiff will be entitled to recover. 


The rule of contributory, negligence is well illustrated 
by the leading ease of . Radley v. London and North Western 
Bail. Go. (b\ In that case the facts were these : The 
defendants were in the habit of taking full trucks from 
the siding of a colliery company and returning empty 
ones. Over this siding was a bridge belonging to the 
colliery company. One Saturday afternoon the company 
ran some trucks on the siding. One was loaded so high 
that it would not pass under the bridge. On the Sunday 
evening the company brought some more trucks and 
pushed forward those already on the siding. Finding 
something was holding the trucks, the engine driver nut 
on more power and pushed till he got them .on. It was 

that b th ldg t 7] luch Ilelc ! iLe . Io ®' c!ecl track, and the result was 
that .the bridge was knocked down. Now, ..assuming that 

n . \ v - G ° olea ^ Sheffield Transport Co., [rate] 2 IF ]j 

94 [C. A.J ; Lyell v. Ganga Dai, i All. 6o F. B. L * J 

p. 1 App - Cas - 7S4 ‘ See especially, per Lord Penzance, at 
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the colliery company were negligent in loading the truck 
so that it would not pass under the bridge, it does not 
follow that their negligence was an effective cause of the 
accident. It may be that if the engine driver had been 
prudent and reasonable he should have got out to see what 
was wrong, and so would have avoided the consequences 
of the colliery company’s negligence. In this view of the 
facts it was held that the judge who tried the case was 
wrong in telling the jury that the plaintiffs (the colliery 
owners) must satisfy them that the accident happened solely 
through the negligence of the defendants’ servants, and that 
if both sides were negligent so as to contribute to the 
accident, the plaintiffs could not recover. He ought to have 
told them that if they thought the engine driver might 
by ordinary care have avoided all accident any previous 
negligence of the defendants would not preclude them from 
recovering. 

The law on this point was thus summarised by Willes, 
J. : “If both parties were equally to blame, and the accident 
the result of their joint negligence,, the plaintiff would not 
be entitled^ to recover. If the negligence and default of 
the plaintiff was in any degree the proximate cause of the 
damage, he could not recover, however great may have been 
the negligence of the defendant. But that if" the negli- 
gence of the plaintiff was only remotely connected with the 
accident, then the question was, whether the defendant might 
not, by the exercise of ordinary care, have avoided it” (a). 
The doctrine of Tuff v. Warman has received' a refine- 
ment of application in a recent case ( b ) where, despite 
the negligence of the plaintiff in crossing a level-crossing 
when a train was approaching, and that the last opportunity 
do avoid the accident lay with the plaintiff, yet as the 
inability of the train-driver to pull up in the space left was 
due to the faulty condition of his; brake, it was held the 
company could not set up the contributory negligence of the 
plaintiff, as the last opportunity pi avoiding the accident 
would have lain with tlieir driver if his brake had been in 
good order, and so it was held to have lain constructively 
with them. ,, ' v . 

t So where in an action for damages for negligence, the 
defendants pleaded that the death was caused by the 

(a) Tuffv. Warman , 2 C. B (n. s.) 740, 743 ; affirmed in Ex. Ch. 
5 C. B. (n.s ) 573 ; H\ Sf C. Grrcty son Ld. v. E Herman Line Lcl., 
[1920] A. C. 460 ; Madhara Bao v. Eamarides, 17 Mad. 368. 

(b) British Columbia Electric Bail. Co. v. Loach, [ 1916] A. 

A, C. 719. 


Art. 84 , 
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Art. 81 
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plaintiffs’ imprudent conduct in removing the injured 
person from the hospital, the court held that the removal 
from hospital, being subsequent to the- negligence which 
caused the injuries, did not constitute contributory negli- 
gence (a), 

( 1 ) Therefore, where the plaintiff left his ass with 
its legs tied in a public road, and the defandant drove 
over it, and killed it, he was held to be liable for he 
was bound to drive carefully, and circumspectly, and^ had 

he done so he might readily have avoided driving 
over the ass ( b ). 

( 2 ) Similarly, in a case where, in a moment of emergency, 
the Sevang of the ship placed in a position of extreme danger 
b y the gross negligence of another ship (in carrying no 
lights), gave an order to starboard instead of to port the 
helm (which resulted in a collision), the former ship was 
held not guilty of such negligence as would make her 
responsible for the collision (c). 

(3 But where the defendant negligently and^ wrongfully 
left a pole across a highway, and the plaintiff, by riding 
negligently, ran against it and was hurt, it was held 
that °as, if he had used ordinary care, he might have 
seen the pole and avoided it, the accident was entirely 
due to his own negligence, and the defendant was not 
liable (d). 

( 4 ) So in a case where the plaintiff attempted . to jump 
on the footboard of ^ moving tramcar, but slipped and 
fell and was consequently injured (e), the court said: “If 
a passenger chooses to attempt to enter or leave a moving 
car he does so at his risk. It is not what a prudent or • 
reasonable man should or would do, and if he does it and 
sustains injury while in the act of doing so, it would be 
an accident or a misfortune for which the company could 
in no event be held liable.” 

■ •#' 

( a ) Secretary of State v Muhammad, 85 P. R. 1894. - 

(h) Davies v. Mann, 10 M & W. 546. * ' 

(c) India General Steam Navigation Co v: Jag at Chandra 
Fund a, 31 Cal. ; Owners of The Tasmania v. Smith, 15 App. 
Cas. 223. 

( d ) Butterfield v. Forrester , 1.1 East, 60. 

(e) Tenvdji Ja inset] i Joshi v. Bombay Electric Supply and 
Tramway Co, Limited, 35 Bom 478. 



CONTBLBITTOEY NEGLIGENCE. 


(5) But in all cases where two persons are negligent and 
the accident is the result of their joint negligence, neither 
can recover against the other. And so, in cases of collision 
between carriages, the question is, whether the sole effective 
cause of the disaster was the negligence of the defendant, 
or whether the plaintiff himself so far contributed to the 
disaster, by his own negligence, or want of common and 
ordinary care, that, but for his default in this respect, the 
disaster would not have happened. In the former case he 
recovers, in the latter not. 

(6) The plaintiff was travelling, with his arm stretched 
outside the carriage, by an up train. A down train passed 
by at high speed, and a door of one of its compartments, 
which was open and swinging, caught the* projected limb 
of the plaintiff and indicted serious injuries. In an action 
for damages against the railway company the court thought 
that there was evidence of negligence on the part of the 
railway company, but the plaintiff was stretching his arm 
outside the compartment at his own risk, and, being guilty 
of contributory negligence, had no right of action (a). 

(7) For many years it was thought that where a person 
voluntarily engaged another person to carry him, he so 
identified himself with the carrier as to be precluded from 
suing a third party for negligence in cases where the carrier 
was guilty of contributory negligence ( b ). However, this 
doctrine was overruled by the House of Lords, in the case 
of The Bernina (c), and there is no longer any rule of law 
that the driver of an omnibus, or coach, or cab, or the 
engineer of a. train, or the master* of a vessel, and their 
respective passengers, are so far identified as to affect the 
latter with any liability for the former’s contributory 
negligence (P. 

(8) It was decided many years ago that where the 
plaintiff is a child of tender years, it is not necessarily a 
good defence to an action of negligence to prove that he 
himself contributed to his injury. In that case the defendant 
left a cart unattended in the street. The plaintiff, a boy 
of seven, climbed into the cart to play, another boy led on the 
horse, and the plaintiff fell and was hurt. ’ If be had been 

(a) Dullahhji 8 . Sanghani v. G-. 1 \ P. Bail. Go., 34 Bom. 427 ; 
oehangir v. B. B. Sf C. I. Bail . Co., 37 Bom. 575. 

(5) TJiorogood v. Bryan, 8 C. B. 115. 

(c) 13 App. Cas 1. See The Drumlanrig , [191 1] A, C. 16. 

(d) Mathews v. London Street Tramways Go., 58 L. J. Q. B. 12. 
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Art 8 k a crown-up in m it would have been a good defence that the 
— — proximate cause of the accident was his own wrongdoing — 

bat the court held that as much care cannot be expected of 
a boy as of a grown-up person — and the act of the plaintiff, 
considering his age, was not such as to disentitle him from 
recovering (a). This case and the later authorities show 
that what would amount to contributory negligence in a 
grown-up person may not he so in a child of tender years 

f (9) It has been held that where an infant is incapable 

of taking care of himself, he cannot recover if the person in 
whose charge he was, was guilty of contributory negli- 
gence (c). But whether this is consistent with principle 
seems questionable. For the person in charge is not the 
agent of the child, but of its parent or guardian : and in 
other respects the case of The Bernina (cl) would seem to 
apply. : • 

ilO) The plaintiff’s unmarried daughter fell into a 
manhole opened by the defendants for inserting a flushing 
door in a sewer, and died. The child’s mother who was 
seated about four yards from the manhole admitted that 
before the accident occurred she knew the fence, was down 
and the hole open. The court said that, although the mother 
might have been guilty of negligence which contributed to 
the accident, yet, if the defendants could by the exercise of 
ordinary care and diligence have avoided the mischief her 
negligence could not excuse them (<?). 


* *':.Ti«-raI 
principle. 


Art. S5. — . Effective Game. 

The negligence of. the defendant must be an 
effective cause of the damage. 

As we have seen (/) wherever damage is a part of the 
cause of action, It must be shown that* the damage com- 

((f) Lynch v. Kurdin, I Q. B. 29. 

ff' *f: LLY ‘ C.' B., Lay v. Midland Bail. Co 34 L. T. 30. 
^ p V - [*898] 2 Q. B. 320 [C. A.] ■ Jemonv. 

Rail Co. rgol A 44 C '.?; 9 ] 5 ^ ° ke * Mdland Grea * Wesfe ™ 

Taj, l »**»•* [to *.] , 

id) Supra, p.215. ■ 

m ***■ 

(J ) Supra, Art, 5 . v 
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plained of was the natural and probable result of the Ait 85 . 

wrongful act. 1 Illustrations will be found in Art. 5, many 

of which are cases of negligence. * 

It sometimes happens that though the defendant was Combined 
negligent, the real effective cause of the damage was either negligence 
the negligence of the plaintiff or the negligence of a third of defendant 
person. The former is dealt with as one aspect of contribu- and third 
tory negligence. It is well illustrated by Butterfield v. P art 7* 
Forrester (a). When the immediate cause of the damage 
is the interference of a third party, it does not necessarily 
follow that the defendant -is not liable. If the defendant’s 
negligence is an effective cause of the damage, he is liable, 
although the damage would not have occurred but for the 
interference of a stranger (6). It is, in every case, a 
question of fact whether the negligence of the defendant 
was an effective cause of the damage or merely a remote 
cause (c). 

So where the defendant had taken the plaintiff’s horse Illustrations, 
under an agreement for agistment and put it into a field 
separated by a wire fence from a cricket field, and by the 
negligence of the defendant’s servants a gate was left open 
and the horse escaped into the cricket field, it was held 
to be the natural consequence that the cricketers should 
proceed to drive the horse back into the defendant’s field. 

Whilst being so driven back the horse hurt itself against 
the wire fence, and the defendant was held liable, as the 
negligence of his servants in leaving the gate open was an 
effective cause of the accident (d). 

Similarly where goods consigned to a Railway Company 
were in the course of transmission destroyed by a severe 
cyclone, the company was absolved from liability, because the 
cyclone was the primary cause of the injurious agency and 
even if the negligence of the company co-operated with it, 
the company was not liable (e). 

(a) Supra, p. 214. 

(b) Fngelhart v. Farr ant, [ 1897 ] 1 Q. B. 243. See Vishnu 

Digambar v. B. B. & C. X By., 25 Bom. L R. 88 r (where the injury 
was caused by a fellow-passenger removing a ladder attached to a 
berth). ' 

(<?) McDoiuall v. Great Western Bail. Go., [1903] 2 K. B. 331 
[C. A.l ; and see Bickards y., Lothian, [1913] A. C. 263 : Buoffi v. 

Long, [1916], 1 K. B. 148. 

(d) Halestrap v. Gregory, [1895] 1 Q. B. 561. 

(e) Surendra Fall v. Secretary of State , 25 C. L, J. 37 • 38 I. Q. 

702. . .7. 
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■ ' ' Art. 86.— Onus of Proof. 

(1) The onus of proving negligence is on the 
plaintiff; and that of proving contributory 
ne^li^ence on the defendant (a). 

- (2) But where a thing is solely under the 

management of the defendant or his servants, 
and the accident is such as, in the ordinary 
course of events, does not happen to those having 
the management of such things and using proper 
care, the accident itself affords prima facie evi- 
dence of negligence (5). 

(1) Thus, where a horse of the defendant suddenly bolted 
without any explainable cause, and, swerving on to tlie 
footpath, collided with and injured the plaintiff, it was held 
that the plaintiff had not produced any evidence of negli- 
gence sufficient to entitle him to recover. For it is no 
negligence to drive a horse along a public street, and horses 
will occasionally run away without any negligence of tine 
driver (c). 

(2) So, also, the mfere fact of a motor omnibus skiddin g 
on a greasy road is no evidence of negligence, for it is well 
known that roads are often greasy and that motor omni- 
buses, however well constructed and designed, have a tendency 
-to skid on slippery road^ (d*. 

(3) So, where the dead body of a man was found on tlie 
defendants’ railway near to a level crossing, the man having 
been killed by a train which bore the usual head-lights bmt 
did not whistle, it was held, in an action by the widow, that 
there was no evidence of negligence on the defendants’ part. 

(a) Dublin, Wicklow, etc. j Rail. Co. v. Slattery, 3 App. Cas. 
i f 55> at p. 1169 ; B. JEl Cates v. Mongini Bros., 19 Bom L. R. 77 8 ; 
42 I. C. 82 ; Dekhari Tea Co. v. Assam Bengal By. Co., 47 Cal. 6. 

(b) Ibid . ; Scott v. Londbn Dock Co., 3 H. & C. 596 ; Byrne v. 
Beadle, 2 H. & C. 722 ; Ckoutmull v. Divers Steam navigation 
Co , 24 Cal. 7 86 ; 1 0. W. 1ST. 200 ; (on appeal, 26 Cal. 398 [P. C.]) ; 
Tan Tail' \\ Irramady Co., 7 Bur. L. . R. 236; Madras Bail . Oo. 
v. Bat Hal Halidas, 4 M. L. T. 25 r. 

(e) Manzoni v., Douglas, 6 Q. B. D. 145. 

(d) Wing v. London (general Omnibus Co., [1909] 2 K. B. 6 c 2 

[C. a.]. ‘ - . 
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For, as Lord Halsbujit said, “One mav ; surmise' 

but surmwe and not evidence, that the unfortunate man 

crossin” OCk bnf ‘1°'™ ^ P assin § train ^^ile on the level 

in ha ,?+ vrt L J * min « rn the plaintiff’s favour that fact 
to be established, is there anything to show that the train 

SLT “ e m “ “ th “ “»» “at the man ran against thl 

a nnblin °ther hand, where a person was walking in 

a public street and a barrel of flour fell upon him from 
a wmdow of the defendant’s house, if was held sufficient 
puma facie evidence of negligence to cast on the defendant 
ie onus o proving that. the accident was not attributable 
to his want of care. For barrels do not usually fall out of 
windows in the absence of want of care (&'. ^And when a 
railway tram was thrown off the line whereby tte IS 
a passenger) was injured, and it appeared tL theSf 

t warSdtTaftb ellne ^ bel0n = ed t0 ^ same company; 
t was held that there was a prima facie case of ne°li<rence 

wronTluZ «* r n ° ff the line unless there is something 

H,., 1 " } *1® ° r the train ’ or the of the' 

t am (c). In short, the question must always depend on- 

may be equally susceptible of two explanations, one involve 
wL D p g i genCe, / nd ? e £ Qtller not, the plaintiff must give 
rt e t I ld r Ce , ° f , Want ° f ca f • But where the probability is 
t at the accident could only have had a negligent origin, 
.the presumption will be reversed. L 

( 5 ) The onus of proving negligence on the part of 
carriers in respect of goods entrusted .to them is not on the 

the cent™ n0 S h f an u! ng °. 0ncUtions « the receipt note to 
. the contrary (d). An obligation to take a high degree of care' 

attaches to carriers, and it casts on them the duty ofexer- 

cJ a lr W f eli \ v - Z° ndon SoMh Western Rail. Co 12 Ann J 
C.,;i2Q.B D.7o°[C If V ‘ L ° ni0n S ° Uth Western 

Co^IKlt adh 33 L ‘ J - EX ‘ *»** ^ndon RocJc 
0 ) Ccirpue v. London and Brighton Co , 5 Q. B. 747. 

(d) L s J‘f° ar ' Chand Gulab ' Ghand v. G. J. P Rail Co 1 RA™ 

Rad S ell fc\ S K% ” W r > * ; *** *&$?}. 

i S % am Ration Co, Ld. v.Magwan Chandra 'pal 40’ 
“«» Co. zJ. 7, SlS” Co. Li. V. Eo.iL 
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Art. 86. rising all -vigilance to see -whatever is- required for the safe 

■ * — ** conveyance of their passengers is in a fit and proper order. 

The burden of proving exercise of due care and skill lies on 
the defendants (a). But the Privy Oouneil said, in a claim for 
damages for the loss of a son by an explosion in a railway 
carriage, the burden of proving that the accident was due 
to a want of .reasonable care and diligence on the part of 
the railway company was on the plaintiff. Railway com- 
panies in India are not common carriers of passengers, and 
it is not for them to prove beyond doubt that they are not 
responsible for the accident (6). 


Art. 87. — Duties of Judge and -Jury. 

Whether ' there is any evidence to be left to 
the jury from which > negligence causing the 
injury complained of may be reasonably in- 
ferred is a question for the judge. 

It is for the jury to say whether, and how far, 
the evidence is to be believed, and whether, 
in fact, there was negligence which was the 
effective cause of the damage (c). 

That is to say, the Judge should not leave the case to the 
jury merely because there is a scintilla of evidence, but 
should rather decide whether there is an,y evidence from 
which negligence may be reasonably inferred, and then 
leave it to the jury to find whether upon that evidence 
negligence ought to be inferred ( d ). 


(a) Todal Singh v. ' Thompson , 2 N. W. P. 237 ; River Steam 
Navigation Co. v. Ckoumall, 24 Gal. .786 ; on appeal, 26 Gal. 398 


(J) Hast Indian Sail. Co. 
[P. G.j. 


v. Halidas Maker] ee. 28 Cal. 401 


(c) metropolitan. Sail. Co. v. Jackson , 3 App. Cas. rg3. 

(d) Ibid. atp. 197. 
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Art. 88. — Volenti non fit Injuria. 

(1) In an action of negligence it is a good 
defence that the plaintiff, with full knowledge 
and appreciation of the risk of danger from the 
defendant’s negligence, voluntarily accepted the 
risk and exposed himself to the danger {a). 

(2) It is a question of fact, not of law, whether 
the plaintiff voluntarily incurred the risk, and 
the burden of proof is on the defendant (5). 

(3) But the doctrine of acceptance of the risk 
cannot be set up in answer to an action for . 
damages for negligence based on non-fulfilment 
of a statutory duty (<?). 

This rule must be applied with caution. It does not 
mean that whenever a person knows there is a risk of 
being injured by another’s negligence whilst doing some- 
thing, he is incapable of recovering in an action if, never- . 
theless, he does the thing with knowledge of that risk. If it 
were so, no one could ever bring an action for damages 
resulting from an accident to a train in which he was 
travelling, or even for being run over in the street. For 
everyone who travels by train or walks in the streets knows 
he runs a certain amount of risk in so doing. But if a 
person knowing of a particular risk voluntarily accepts 
that risk and takes the risk upon himself, the rule 
applies. For instance, if a man seeing express train coming 
along a line approaching a level crossing, chooses to cross 
the line in front of it, taking the chance of getting across in 
time, the rule would apply. 

Again, the rule does not apply where one person is put 
by another in a situation of alternative danger, that is to 
say, one in which he will be in danger if he sits still and in 
danger if he tries to escape. In such a case any injury 
he may sustain in taking the course which he thinks best 
in the circumstances, will be regarded as the' consequence 

(a) Smith v. Saber Sf Sons, [1819 *] A. C. 3 2 5- 

(h) Williams v. Birmingham Battery Co , [1899] 2 Q. B. 338 
[C.A.]. 

(c) Baddely v. Earl Granville., 19 Q. B. D. 423 5 ,ef. Davies v. 
Owen, [1919] 2 Q. B. 39. 


Art, 88.- 
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Art. 88. 


Doctrine 

applied. 


Yarmouth v. 
France. 


of his being wrongfully put in that situation and not of his 

own voluntary act (a). 

So, in an action against a coach proprietor for so ne»li 
gently driving his coach that the plaintiff, a passenger, was 
obliged to jump off the coach, whereby he broke his W 
Lord_ Bllenbohouoh said: “To enable the plaintiff to 
sustain the action it is not necessary that he should have 
been thrown off the coach. It is sufficient if he was placed" 
uv t mi scon duct of the defendant in such a . situation as 
obliged him to adopt the alternative of a dangerous leap 
or to remain at certain peril; if that position was occa- 
sioned by the default of the defendant, the action may be 
supported ” ( b ). - J 

Q Wh ?° a workman in the employment of a contractor 
engaged by the defendants had to work in a tunnel rendered 
dangerous by the passing of trains, and after working there 
a rortmght was injured by a passing train, it was held that 

wf+wnT 13 ’ paying continued in his employment 
with full knowledge, could not make the railway com- 
pany liable for an injury arising from the danger to which 
he had voluntarily exposed himself, although the rail- 
way company were guilty of negligence (c) . 

‘ f Th i a PP llcatlon of the rQ le has arisen chiefly in ques- 
t.onsbetween^ employers and workmen, and' in a case 
( ™ d f* he Employers’ Liability Act), Lord 
Eshee, M. R., stated the rule in the following words : “ It 

seems to me to amount to this, that mere knowledge of the 
anger will not do ; there must be an assent on the part of 

S its Sn ? l C0 . ept * he risk - ith a full appreciation 
exte "*’. t .° br mg the workman within the maxim 

And T i r WJ T ia -,, ? S0 ’ that is a lotion of fact ” (dK 
eniidT- Y> ' add6d ‘ “ A workman who never in fact 

exposed to 1 ^ r % P ° U 1 la ^ daD f er ’ but who find s himself 
ST, * fc ’ ^ nd complains of it, cannot, in my opinion, 

fw a mat , te ^ of law to bave impliedly agreed to incur 

that danger, or to have voluntarily incurred it, because he' 

n&ST £ST. in “ 7-&T*' «*: 

Richard, L. R. 3 A. & E. 466. * 5 ^ lG & eor g e and 

(b) Jones v. Boyce, I Stark. 493. 

(c) JVoodley v. Metropolitan District Unit Cn -> i?.. n -p , 

Cee a,so Smerhinich v. Newport Corporation, 76 j' P 454 “ ‘ 0 4- 

» §; | “• - ifc, *. 
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does not refuse to face it. ... If nothing more is Art 

proved than that the workman saw the danger, and reported — 
it, but on being told to go on, went on as before, in 
order to avoid dismissal, a jury may, in my opinion, properly 
find that he had not agreed to take the risk, and had not 
acted voluntarily in the sense of having taken the risk 
upon himself. Fear of dismissal, rather than voluntary 
action, might properly be inferred ” (a). 

So, too, when a workman, engaged in an employment Smith 
not in itself dangerous, is exposed to danger arising from Bake? 
an operation in another department over which he has no 
control, the mere fact that he undertakes or continues in 
such employment with full knowledge and understanding 
of the danger is not conclusive to show that he has volun- 
tarily accepted the risk ( h ). Likewise, where in the 
course of breaking up cast iron by dropping heavy weights, 
pieces of iron flew around and hurt and killed a servant 
of the same employer working at a distance, it was held that 
the doctrine did not apply and that the employer was guilty 
of negligence in not properly fencing the space where the 
cast iron was broken up (c). 


(a) Yarmouth v. France, 19-Q. B. D. 647. 

(5) Smith v. Baker fy Sons, [1891] A. C. 325. 

(c) South Indian Industrials v. Alamelu Ammal, 17 L. W. 495. 



CHAPTER VIH. 

LIABILITY FOR BREA.CH OF DUTY TO PREVENT 
DAMAGE FROM DANGEROUS THINGS 
AND ANIMALS. 

Art. 89 .— The Buie in Fletcher v. By lands {a). 

(1) The person who for his own purposes 
brings on his land and collects and keeps there 
anything likely to do mischief if it escapes, must 
keep it in at his peril, and, if he does not do so 
is primci facie answerable for all the damage 
ti hich is the natural consequence of its escape. 

(2) He can excuse himself by showings — 

(a) That the escape was owing to the 
plaintiffs default. 

(£) That the escape was the consequence 
of the act of God, or vis major.. 

(3) That the escape was due to the wrong- 
ful act of a stranger oxer whom the defendant 
had no control. 

(A) The rule does not apply — 

(a) Where the person charged has not 
himself brought, collected or kept the 
thing on his land. 


and ^Hstration. The application of this r>rinemle 
SeS l I ,nf t f 0Se cause damage by the esplMion 0 ? iSatemls 

** Work* v. fisKxff] ^ §z k r ChemU 
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(b) Where he has brought or collected 
and kept it not solely for his own 
purposes but wholly or in part for the 
benefit of the person who is damaged 
by its escape. 3 ’ 

(<?) If he has statutory authority for 
bringing, collecting or keeping it on 
his land. 

(5) The defendant is only liable for the 
natural consequences of the escape. 

The famous ease of Fletcher v. Bylands (a) is the leading 
authority on this rule-in fact, perhaps the first case in 
which the rule was laid down with precision, though it had 
been applied in many earlier cases. In a very early case 
the rule was succinctly stated by saying that it is the duty 
ot a man to keep his own filth in his own ground (b) In 
Fletcher v. Hylands the dangerous thing was a lar^e body 
of water. Ihe rule has also been applied to such things as 
electricity !c\ yew trees (d>, wire fencing (e), and sewaWm" 
colliery_ refuse (g) _ and (with some modifications) Is the 
foundation of the liability for . damage done by animals and 
fire (A). 

. The principle of the rule is ‘that a person who brings on 
his land for his own purposes a thing of the kind mention- 
ed in the rule, must keep it at his pgril, and is prime! facie 
answerable for all the damage which is the natural conse- 
quence of its escape. 


(a) L. R. i Ex. 265 ; L. R. 3 H. L. 350. 

(b) Tenant v. GtoUwin, 1 Salk, 360 ; 2 Lord Raym. 1089. 

jc) National Telephone Co. v. Baker, [1893] 2 Oh. 186 ; Eastern 
and South African Telegraph Co. v. Cape Town Tramways Co., 
4 : JT' > Charing Cross Electric Supply Co. v. 

Hydraulic Power Co., [1914] 3 K. B. 712. 

(d) Crowhwrst v. Aniershani Burial Board, 4 Ex. D. 5. 

(e) Firth y. Bowling Iron, Co., 3 0 . P. D. 254. 

if) Tenant v. G-oldmn, 2 Lord Raym. 1089 ; Ballard v. Tom- 
f. 9:6]’ i 3 K B 6j8 n [C A] A ' 1:J?Mfe " V ' WarUin V t0 ? UrUn Couneil ’ 
(g) Kennard v. Cory Bros, f Co. [1921] 1 A. 0 . 521. 

(A) See Arts. 90, 9r. 
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Art 89. 


Excuses. 


Illustrations. 

Hylands v. 
FI either. 


In consequence of pile driving needed for the construc- 
tion of a very high building in the neighbourhood the 
vibration produced^sucli an effect on the plaintiff’s house 
that the local authority obtained an order for the demoli- 
tion of all the- storey above the ground-floor. In an action 
for damages by subsidence, vibration and loss of support, 
it was held that although the plaintiff’s house was an old 
one it was not in' such a delicate state as to he easily damaged 
by justifiable act a-nd on the principle of Bylands v. Fletcher 
the plaintiff was entitled to damages, .(a). 

-Blackburn, says ; “He can excuse himself by showing 
that the escape was owing to the plaintiff’s default (J) or 
■perhaps that the escape was the consequence of v is major, 
or the act of God ; hut as nothing of this sort exists here 
it would he unnecessary to inquire what excuse would he 
sufficient (c).” 

(1) The plaintiff was the lessee, of mines. The defendant 
was the owner of a mill, standing on land adjoining that 
under which the mines were worked. The defendant 
desired to construct a reservoir, and employed competent 
persons to construct it, so that there was no negligence. 
The plaintiff had worked his mines up to a spot where there 
were certain old passages of disused mines ; these passages 
were connected with vertical shafts communicating with 
the land above, which had also been out of use for years, 
and were apparently filled with marl and earth of the 
surrounding land. 'Shortly after the water had been 
introduced into the reservoir it broke through some of the 
vertical shafts, fiowed'thence through the old passages, and 
finally flooded the plaintiff’s mine. The gist of the action 
was the collecting of the water and not keeping it from 
escaping, and to the prinid facie case raised by the facts the 
defendants offered no answer (d). 

In 1S75 the next important case (e) which followed 
this ■ decision raised the question of what would amount 
to an answer to the primd facie case set up in Hylands v. 
Fletcher ; and it was decided that in the absence of' 


(«) Heare df Co.Itd.Y. Me Alphine df Sons, [1922] "WIN. 329. 
( 5 ) See Art. it, .ante. 

(e) Bylands v. Fletcher, L. R. 3 H, L. at p. 346 . 

(d) Ibid, . . 

(e) Nichols r. Marsland, 2 Ex. D. 1 [C. A. ] ; Greenock Corpo- 
ration v. Caledonian Bail. Co., [1917] A. 0 ., distinguished at bottom 
of P- 573 . 
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negligence on the part of the defendant, act of God or 
i'is major causing the escape of the dangerous thing amounts 
to an excuse, and such defendant is consequently not liable 
for the resultant damage. 

( 2 ) On the defendant’s land were artificial pools contain- 
ing large quantities of water. These pools had been formed 
by damming up, with artificial embankments, a natural 
stream, which rose above the defendant’s land and flowed 
through it, and which was allowed to escape from the pools 
by successive weirs into its original course. An extra- 
ordinary rainfall caused the stream and the water in the 
pools to swell, so that the artificial embankment was 
carried away by the pressure, and the water in the pools', 
being suddenly loosed, rushed down the course of the 
stream and injured the plaintiff’s adjoining property. - The 
plaintiff having brought an action against the defendant for- 
damages, the. jury found that there was no negligence in, 
the construction or maintenance of the pools, and that the 
flood was so great that it could not reasonably have been 
anticipated. The court found that this was in substance a 
finding that the escape of the water was caused by the ad 
of God or vis major, and that accordingly the defendant was 
not liable (a). 

( 3 ) But where the damage was caused by the negligence 
of the defendants in the construction of bridges and embank- 
ments in a creek for carrying a duct line, the fact that vis 
■major co-existed, could not discharge their liability. ' Before 
the excuse could be validly pleaded they have done all that 
they ought to do ( 5 ). 

This was followed in 1879 (c) by a decision that where 
a third party over whom the defendant has no control 
brings a dangerous article on to the defendant’s land and 
thereby causes this new danger and the defendant’s article 
to escape, in the absence of negligence on the part of the 
defendant he is not liable for the damage resulting from the 
third party’s action. 


M Nwhoh V. Mardcmd, 2 Ex. D; i [C.A.p ' See also Earn Lai 
v. Lill Diary, 3 Cal. 776 ; Goroo Charan vv Bam Diett, 2 W. It 43 ; 
Municipality of Sulli v. Haiti Brothers, 35' Bom.' '495 ; Jacob Elias 
Sassoon v. D ossa ■Kalian, 5 S. L. R. 192 ; 15 I. (J. 757 ; Lallu v. Fazl 
Saq, 1 U. P. L. R. 15. 

(il Municipal Corporation of Bombay v. Vasudeo Hamit . 
chandra, 6 Bom. L. R. 899 ; Murlidhar y. Bhamji, 50 I. C. 615. 

(c) Box v Jvhb, 4 Ex. 13 . 76. 


Art. 89; 


Act-of God. 
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Box v. Jubb. 

Third party 
bringing 
thing on to 
nefendant’s 
land* 


Escape of 
water falling 
on land 
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(4) And so again where the reservoir of the defendant 
was caused to overflow by a third party sending a great 
quantity of water down the drain which supplied it,^ and 
damage was done to the plaintiff, it was held that the 
defendant was not liable ; for the overflow was not caused 
by anything which he had done, nor had he any reasonable 
means of preventing it. As Pollock, B., said : “ Here this 
■water has not been accumulated by tlte defendants , but has 
come from elsewhere and added to that which was properly 
and safely there. Por this the defendants . . . cannot 

be held liable ” (a). 


In 1913 the Judicial Committee of the Privy Council 
decided that where the escape of the dangerous article 
is caused by the malicious act of a third person over 
whom the defendant had no control, and without negli- 
gence on the part of the defendant, the latter is not liable 
for damage which results from such escape (a). 

(5) Where the defendant was lessee of a building and 
plaintiff his tenant of part of the second floor, the plaintiff’s 
premises were -damaged through the flow of water from 
the lavatory on the fourth floor due to the turning* on 
of the water-taps and plugging up of the waste-pipes by 
the malicious act of a third person over whom the defendant 
had no control, it was held that as no negligence on the 
part of the defendant was shown and as it # was not reasonable 
that the^ defendant should have anticipated the interference 
of the third party which actually caused the escape of the 
water, the defendant, could not be said to have caused its 
escape and in consequence was not liable ( b ). A distinction 
was drawn in this case between the natural and non- 
natural user of property (c). 


(6) It has heeri held that this rule does not &pply where 
the water which escapes has accumulated on the defendant’s 
land by natural causes , and the defendant has done nothing 

to cause it to accumulate (d), and has taken no active m eans 

: * . 


■ (a) Box v. Jubb, 4 Ex. 1). 76. . 

(5) Rickards v. Lothian, [1913] A. C. 263. 

,, [ e ) y> ld P- 280 ; and compare the reasoning in this case 
that m Ruoffv. Long Sf Co,, [1916] i-K B. 1 0 


\Jfl, T? S ° n ' r - Waddell, 2 App. Cas. 96; and see Fletchers 
smith, 2 App, Cas. 78 1 ; Greenock Corporation v. Caledonian 
way Co.t [1916] A C. 556. 



Art. £9 


LIABILITY P OB BREACH OB 1)111% ETC. 229 

to cause it to escape on to his neighbour’s land (a). If an 
extraordinary hood is seen to be coming the owner may 
•protect his land from it and so turn it away without being 
responsible for the consequences (b). Similarly in the case 
of visitations of locusts, any person apprehending damage 
from them may drive them aivay, just as he is entitled 
to scare crows without regard to the direction they may 
take in leaving (c). 

(7) So where a man dug a trench on his own land for 
the purpose of constructing a building on it, and the rainfall 
collected in the trench and caused damage to the neighbour’s 
walls by percolation, the former was not liable, for it 
was an act done m the natural and usual course of enjoy- 
ment of the defendant’s property (d). But the retention 
of water on one part of a man’s land in order that it might 
not flow on to another part is not an act done in the natural 
and usual course of the enjoyment of property, which would 
protect the man who does it from being liable in damages 
if he injures his neighbour’s land (e). 

(8) The defendant was owner of a house which he let 
out in floors to separate tenants. The different floors were 
supplied with water from a cistern at the top of the house. 
One of the supply pipes burst and the plaintiff’s tenement, 
in the basement, was flooded. As the defendant has stored 
the water for the benefit of the plaintiff (along with the 
other tenants) he was not liable in the absence of negli- 
gence. (/). And the -same rule applies where water is 

• 

(a) Whatley v Lancashire and Yorkshire Rail . Co, *3 Q. B. 
I), 131 (0. A'l ; Sltah Tad All v. Shy am Pratab Ditbey, 2 Pat. 

L, W. 8; 4.1 I. 0. 382. 

(b) Per Cotton, L. J., in Whalley v. Lancashire and Yorkshire 
Rail. Co., supra. 

(c) Samuel Jacobus v. Daniel Wilhelms, 15 C. W. N. 569 ; 10 

I. C. 460 P. C. 

• . 

(d) M'oholal v. JJai Jivhore, 28 Bom. 472. See also Paldeo Das 
v. Secretary of State , 30 P. R. 1883; IChenaran v. Shristidhar, 16 

C. W. K 875 ; *5 I. 0. 543. 

(e) Ramanuja Cliariar v. JYrishnasami Mhidali, 3 1 Had. 169. 
See also Musamat Anundmoyee Dossee v. Musa/mat Ltameedumssa, 
Harsh (1862), 85 ; Rechar am Chowdri v. Puhunath Jha, 2 JB. L R. 
App. 53. 

if) Anderson- v. Oppenheimer, 5 Q. B. D. 602; [C. A.]. See also 
S710 w v. Whitehead , 27 Oh. D. 588. 
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stored partly for the plaintiff’s benefit and partly for the 
defendant’s (a). 

(9) A reservoir belonging to the defendant had burst and 
the flood caused by its bursting had destroyed the permanent 
way in places and done other damage. The plaintiff, 
without averring negligence, took his stand on the maxim 
sic utere tuo ut alienum non leedas. The Privy Council held 
that the defendant possessed, as regards this reservoir, 
powers analogous to statutory powers, and stored w'ater in 
pursuance of ancient custom and for the general benefit 
of the district, and could not be held liable unless negligence 
were averred and proved (b). 

( 10 ) If a person plants on his own land yew trees and 
they grow so that the branches project over his neighbour’s 
land, and his neighbour’s horses and cattle eat of them and 
are poisoned, the person planting the yew trees is liable for 
this natural consequence of their escape (c). But he is 
not liable if his neighbour’s cattle stray on to his land 
and eat them ; for it is his neighbour’s duty to keep his 
cattle from straying ( d ). Also a landlord is not liable if 
he lets premises adjoining his own with his yew trees 
overhanging the premises let at the time the letting begins, 
for the tenant must take the premises as he finds them (e). 
Nor is he liable if he has not planted them on his land 
and clippings escape on to his neighbour’s land without his 
knowledge (/ ). So also a person is not liable for the escape 
from his land of thistle seeds, when the thistles have 
grown naturally on his own land (</). 


(a) Car stairs v. Tayler , L. R. 6 Ex. 217 ; Whitmores Tdenhridge, 
Limited v Stanford, [1009] 1 CL 427; Bomanji Mancherji v. 
Mahomed Ali Haji Ismail, 7 Bom. L„ R. 713. 

(b) Madras Rail. Co. v Zemindar of Carvatencigaram, :L, R. 

i I. A. 364. See also Shah Yad Ali v. Shy am T ratal) Diibey. 2 
Pat, L. W. 8 ; 41 I. C. 382;. ' • • ' • ' 

* Orowhurst v. Amersham Burial Board, 4 Ex. 1 ). 5, explaining* 
Wilson v. Newberry, L. R. 7 Q B 3T ; Middleton v. Humphries, 
47 I. L. T. 160. . • 

(d\ Touting v Noakes, [1894] 2 Q. B. 281. 

(e) Cheater v. Cater, [1918) 1 K. B. 247. 

(/) Wilson v. Newberry, L. R. 7 Q. B. 31. 

(9) Giles v. Walker, 24 Q. B. D. 656. 
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Art. 90. Damage by Animals. 

(1) A person who keeps a wild animal or 
a domestic animal known by him to be vicious 
keeps it at his peril, and is liable for all 
the natural consequences of his not keepin°* 
it securely, such as attacks on mankind ( a ). ° 

(2) A person who keeps a dog is liable for 
-any injury it causes to cattle, sheep, horses, etc., 
although he does not know it has any propensity 
to attack them (b). 

(3) A person who keeps a dog or other 
domestic animal is not liable for the consequences 
of its attacking mankind unless he keeps it with 

knowledge that it has a propensity to attack 
mankind (c). 

Animals are of two kinds in law : 

(i) "Wild animals, i.e ., animals which are not ordinarilv 

kept in captivity in this country. ' 7 

This class includes elephants (jl ) , hears (el, monkeys (f) 3 
and doubtless many others* These animais a man keeps 
at his peril, whether or not he knows that the particular 
specimen is dangerous. 

(ii) Domestic animals, including, dogs (q), horses 7i\ 

hulls (z), rams (j \ and others. 


(a) Filburn v People’s Palace, 25 O. B. D. 258 [0. A.] ; Baker 
v. Snell, [rgo8] 2 K. B. 825 • White and Wife v. Steadman dr Sons 
L 1 3] 3 h* lb 34°; Maung Gyiv. Mating Po To, (1807 — iooi)* 

’ Maung Saw v . Maung Kyoto, (1897 — 1901), 2 

tt* o r» * 5°7 j Maung JVyaio Dun v. Ma Kyi n, (1897 — -1901), 2 
Id. B. K- 570. 

(b) Dogs Act, 1906 (6 Edw. 7, c. 32), s . 1 (t). 

fMyOox v BiirUdge, 13 C. B. (n.s.) 430 ; Osborne v. ChocgueeL 
[1 896] 2 Q. B. 109. v ■ ' 

(d) Filburn v. Peoples Palace, 25 Q. B. D. 258; Yedapiiratti 
v. Jioppannair, 35 Mad. 708. , 

■ (e) Besozzi v. Harris, 1 E. & F 92. 

(/) May v. JBurdeU, 9 Q. B. 10 r. 

(g) Baker v. Snell, [1908] 2 I B, 825, 

(//) Cor v Burbidge, r 3 C. B. (n.s,) 430. See however Mention 
v. Broehlebanlc , [1923] 1 K. B. 406. 

(}) Hudson Vv Roberts, 6 Ex. 697. 

O') Jackson v. Smithson , 15 M. £ W. 563, 
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These animals are nofc, in theory of law, necessarily 
dangerous, and an owner does nofc keep them at his peril, 
unless in the particular case he knows the animal is 
dangerous. If he knows the animal is dangerous he keeps 
it at his peril just as if it were a wild animal (a). The 
case of Baker v. Snell ~ b) is quoted as the authority for say- 
ing that the keeper of an animal known to be dangerous 
keeps it at his peril and is liable for damage, however 
caused, which results from its activities. This appears to 
be the decision of Cozens Hardy, M. R., and Farwell, L. J., 
based apparently on the view that to keep an animal know- 
ing it is dangerous is of itself a wrongful act. These 
judges in their judgments refer with approval to the words 
respectively of Hellish, L. J., in Nichols v. Marsland , (c), 
Blackburn, J., in Bylands v. Fletcher (d)., delivering the 
judgments of their respective courts, where the person who 
brings and keeps a dangerous thing on his land is held to 
be answerable for damage done by not keeping it secure, 
subject to the exceptions of act of God, vis major , or the 
plaintiffs own default. Yet Blackburn, J., says that a man 
is subject to an equal degree of liability for whatever he 
keeps that is likely to do mischief, and this dictum, con- 
tained in this judgment, is quoted with approval by 
Kennedy, L.J., in his dissenting judgment in Baker v. Snell 
(at page 835 \ where he takes the view, apparently sup- 
ported by Channell, J., in the court below, that the' 
liability of the keeper is made out primd facie only by the 
damage caused by the action of the dangerous thin 

o* If this 

view be correcfc, then the keeper of the dangerous thing is 
entitled to put forward a ground of exemption from liability 
if he can show such ground. In Nfchols v. Marsland , act 
of God or vis major was held, in the absence of negligence, 
and where it was the sole cause of the escape of the" danger] 
to be a ground of . exemption ; and based on that decision 
is the recent decision of Rickards v. Lothian (e), where in 
absence of ne_, ligence the malicious act of a third party 
was held also to be a ground of exemption from liability for 
resultant damage. It is submitted that, despite the actual 
decision in Baker * v. Snell , there are strong grounds for 

(a) Ganda Singh v. Chunni Lai , 19 0 . W. N. 916; 29 I. C. 862. 
Rut a man is not liable for what is done by a dog to. his seventeen- 
y?ar-old daughter who lives with Mm ( North v. Wood, [1914] i 1%. 

(b) 1908 2 K. B. 823. ‘ 

(c) L. R 10 Ex. 255. (rf) L. R, 1 Ex. 265. 

(e) 1*913] A C. 263. . 
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tile view that the liability for any dangerous article brought Art. 90. 
and kept on defendant’s land is on the same basis, and - 
that Richards v. Lothian now represents the true view of 
such liability. 

If a person allows an unbroken colt run loose after a 
mare at night on the highway he is guilty of negligence (a). 

The owner of a buffalo would not be liable for injuries 
caused by it in the absence of neglect or carelessness on 
his part in keeping the animal (b). Where a buffalo known 
to be vicious was given to an agister to tend it, the 
latter and not the owner is liable for damage caused by 
•it (c). 

Knowledge of the savage character of an animal is 
usually called scienter. The plaintiff in suing for damages 
for a bite of the defendant’s dog must always prove scienter. 

If he does not he will fail id). In the case of dogs, it is 
usually proved by evidence that the dog has, to the know- 
ledge of the defendant, on a previous occasion bitten or ' * 

attempted to bite a human being (e\ or that, subsequent to 
the starting of the action, the dog made similar attacks on 
other persons (/). It may be proved in other ways, as for 
instance, b.y evidence that the defendant had told people 
“to beware of the dog” ( g ). It must be proved that 
the dog was known to be u accustomed to bite mankind.” 
Accordingly it is not enough to prove a previous tendency 
to bite other animals — for an animal may be disposed 
to bite other animals and yet not savage qua human 
beings ( 7 i). * 

It has been held that, if the owner of the dog appoints a 

servant to Iceep it, the servant’s knowledge of the animal’s 
disposition is the knowledge of the master, for it is know - 

(a) Turner v. Coates, [1917] 1 K. B 670. 

(h) Mangal Singh v. Lehna Singh , 72 P. R. 1870. 

(e) Mia Myaing v. Mating Shioethe, 9 L. B. R. 54 j 4 2 I * C. 5 2 * 

(d) Mishwe Mi v. Kapila Maistry , U. B. R. (1902—1903), Tort, 
r ; XI. Kyaw My a v. Mi Win Kanda , 3 Bur. L. T. T4? ; 8 I. C. 984 
(“ It is 'essential in actions of this kind for the plaintiff to show that 
the damage done was caused or rendered possible by the defendant’s 
negligence ”) ; Miccung Ngtoe 1 a v. J\£ctnng Shwe I e, B L. B. R. 

388 ; 12 I C. 910. 

(e) A proof of an attempt to bite is enough (Worth v. Gilling , L R. 

2 CLP. 1). 

if) Gordon v. Mackenzie, 50 Sc. L. R. 64. 

(g) Judge v Cox , 1 Stark 285 ; Hudson v. Roberts, 6 Ex. 697. 

(h) Osborne v, Chocqueel , [1896] 2 Q. B. 109. 
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ledge acquired by him in relation to a matter within the 
scope of his employment (a). But if another basis for the 
action can be found, e.g trespass, then, the need to prove 
scienter no longer exists (6). 


At common law an action did not lie against an owner of 
a dog which bit or worried sheep or cattle, without proof 
of scienter . But now this is altered by statute (c), and the 
owner is liable in damages for injury done to any cattle, 
horses, mules, asses, sheep, goats or swine, and it is not 
necessary to prove the previous mischievous propensity of 
the dog. 


Scienter must be proved even in the case of such animals 
as bulls and rams, though it is well known that they are 
often dangerous ; but no proof of scienter is necessary where 
a human being is attacked by the usually harmless elephant. 
He is in contemplation of law a wild animal which any person 
keeps at his peril (YZ). 

Though it is the duty of an owner of a domestic animal 
to keep it on his own land, and he may be liable if it escapes 
on to a highway for such damage as an animal of the kind 
would be likely to do, yet he is not liable for all the conse- 
quences of its escape. Thus, if a horse not known to be 
dangerous escapes, the owner will not be liable for the 
biting or kicking a human being (». 

So, too, where a fowl straying on a highway was 
frightened by a dog, and flew into the spokes of tbLZel 
of a passing bicycle, and the bicyclist was thereby thrown 

an injured, it was heM that this was not a natural conse- 
quence of the straying of a fowl (/ ). 

It may be added that where a person is lawfully using a 
public highway for driving an animal, he is not under an 
absolute liability to prevent it from straying. If without 


SaUwin v. CaseUa, L. R. 7 Ex. 325; Prohash Kumai 
rjee A. V, F. Harvey, 36 Cal. 1021. 

Theyer v. Purnell, [1918] 2 K. B. 333. 

. Bog’s Act, 1906 (6 Edw. 7, c. 32), ss. r, 7j repealing and for 
this point) 're-enacting the Dog's Act of 1865 to the same effect. 

(d) Filhurn v . Peoples Palace, 25 Q B. D. 258. 

tJ?, *»» *<*•>«>, V. Ut, ,061 

sow's frio-ht a t Wwvf • A J (damage resulting from 1 



negligence on his part it leaves the highway arid does Aft. 96A 

damage to an adjoining owner’s land, he is not liable ; for, 

though a man must keep his animals from trespassing from 
his own land on to his neighbour’s, there is no obligation 
on persons using a highway to fence it, and the owner of 
land adjoining a highway must protect himself (a). Of 
course _ this will not justify wilful trespass, or even negli- 
gence in allowing animals to trespass from a highway. 

There is a duty on a man to keep his cattle in ; and if Trespass by 
they stray on another’s land he is liable in trespass for the domestic * 
natural and direct consequences of their so doing. So, if a animals, 
horse gets out of a field through a defective fence and tres- 
passes on another’s land, the owner is liable even for damage 
it does by kicking another horse, that being a natural 
consequence of the trespass (&). Similarly, when owing to 
the defendants’ negligence their cows trespassed on plain- 
tiff’s lands and destroyed the indigo plants thereon, the 
defendants were made liable for substantial damages (c). 

And even if a horse merely kicks another through a fence, 
the owner may be liable, as it is a trespass even to put one 
foot over the boundary of another’s land (d). As between 
two adjoining owners of land there may however, be a duty 
imposed on one by grant or prescription to fence for the 
benefit of the other. If animals stray by reason of a neglect 
of this duty, such straying is not actionable (e). 

In Lowery v. Walker (/), it was held in the Court of Liability to 
Appeal that an occupier of land who kept on it a horse trespassers, 
which he knew was bad-tempered and prone to bite, was 
not liable to a trespasser who was* bitten. In the House 
of Lords the decision was reversed on the ground that the 
plaintiff was not a trespasser ; but the decision in the Court 
of Appeal seems to be sound, on the assumption that the 
plaintiff was a trespasser. If it w r ere not so, no farmer 
could safely keep a savage bull. But towards licensees the 
general proposition applies, and the owner is bound to secure 
them from injury by an animal which he knows to be savage. 


{a) Tillett v. Ward, io Q. B. D. 17. The owner of cattle stray- 
ing on to land is bound to remove them within a reasonable time, i e., 
reasonable in all the circumstances (Good icy mv. Che Dele y, 4 H. & N. 
631) See Madhu Y. Akaji, 8 1ST. L. R. 190V 
ih) Lee v. Riley, 18 C. B. (nr. s.) 722. 

(c) Sreeharee Roy v, James Hill , 9 W. R. 156, 

(d) Ellis y. Loftus Iron Co., L. R. 10 0. P. 10* 

(ej See Boyle v. Tandy n 6 B. & C. 329. See Ellis v, B any ard 9 
106 L. T. 51. 

(/) [rpio] 1 K, B. 173 [C. A.] ; reversed. ji.jrr] A. G. io. 
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Art. 91. — Duty to keep Fire from doing Mischief. 

(1) If a person intentionally makes a fire 
on his land he must see that it does no harm to 
others and answer the damage if it does (a). 

(2) If a person by his negligence allows a 
fire to arise on his land he is liable if it spreads 
to his neighbour’s land and does damage (b). 

(3) If a fire accidentally arises on a person’s 
land and it spreads without negligence on his 
part he is not answerable ( c ). 

(1) Where a person brings fire into dangerous 
proximity to another’s land without statutory 
authority he does so at his peril, and is liable 
if it does damage (d). If he had statutory 
authority he is only liable if the damage results 
from negligence in using his statutory powers (e). 

Fire is obviously a thing which, if not kept within bounds, 
mar do great mischief, and the common law rule seems to 
be that a person lights any fire on his land or in his house 
at his peril ; though he is not liable for damage done by a 

( “" ,Vi ‘ h0,1 ‘ “ 

i tlie defenc fc?bt’s servant, cleaning his car in 

shotVr. fron? r /] ge ’ tlie , startin §' handle and a flame 

that the fire 1 l °? i ! pe * ro1 Sappl y ta P’ with the resnlt 

nlahit f Q 6Xt ?f ded 1 t0 1 * he tanks and thence damaged 
plaintiff s gaiage, it was held that s. 86 of the Fires Preven- 


ts) 2 


V. 


i Salk. 1 7 . 


it fl. \™f lan V Menlove > 3 Bing. N. G. 461 ; Fillite r y. Phippara 
not limited t^the^ietropo^^See^F'y/v I774 J J l 4 (ieo - 3> c - 78), s. 86 

and as to what PJwWnQ.JB.347 
v. Pandelis, [1919] 2 K. B 43* 1 0t an accidenial hre, see Musgrov , 


V. 


V. 


88 L. J. Iv. B. 323. 


Fan ; 5 q. b. 5; s 7;^7i 3 q. b. m ; Pomu x 

Mail. Go. L. R. 6 S Q P. it[Bxfohf V ‘ Imdm and Sowth tester. 
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ft ... ^ ^ s was no defence, because (I) the 

fire which caused the damage was not the fire in the car- 
burettor, but the subsequent one in the petrol tanks caused 
& servant s neg-leot to turn off the petrol supply tap ; 
(2) that the statute left unaffected the common-law liability 
of the defendant as owner of a. potentially dangerous tiling 
which causes damage. Defendant was therefore liable (a). ° 

A person who, without statutory authority, uses a steam 
engine on a highway or a railway, is liable for all damage 
done by escaping sparks setting fire to crops, etc., quite 
apart from negligence. He uses the fire at his peril (b). 
.But railway companies which have statutory authority for 
locomotives are, as we have seen, protected by their 
statutory authority from this absolute liability, and are at 
common law, not liable for fires caused by sparks without 

negligence (c). But they are liable if they cause fires by 
their negligence (d). J 

But when the statutory authority is not directive but 
discretionary due consideration must be given to the rights 
of others (e). 

By the Railway Fires Act, 1905 (/), railway companies 
are made responsible for damage done to agricultural land 
or agricultural crops by fire arising from sparks from loco- 
motive engines, notwithstanding that the engine is used 
with statutory authority, provided the claim for damao-e 
does not exceed £100. Railway companies are by the same 
Act given powers of entering on land for the purpose- of 

extinguishing or arresting fire, and of. doing certain things 
to dimmish the risk of fire. 


(a) Mmgrove v. JPcmdelis, [1919] 2 K. B. 43. 

v. Festimog Sail Co., L. E. 3 Q. B 
Mali, 5 Q, B. D. 597. 


733 5 Powell v. 


(c) Vaughan v. Taff Vale Bail . Co., 5 H. & K. 679 [Ex. Ch.l • 
Halford v. IE. I Co., 14 B. L. E I. L J 5 

14 [Ex S Qhf London and 8outJl Western Rail , Co.,. L E. 6 C. P. 

(e) Morrison v. Sheffield Corporation, [1917] 2 lv. B. 866. 

(f) 5 Edw. 7, ‘e. n. 


Art. 91. 


Liability of 

railway 

companies. 


Bail way 
Fires Act, 
1905. 



CHAPTER IX. 


LIABILITY OF EMPLOYERS FOR INJURIES TO T-HEIR 

SERVANTS AND WORKMEN. 


SECTION I.— COMMON LAW LIABILITY. 


We have seen {ante, Art. 27J that generally a master is 
liable for the negligence of his servants committed in the 
coarse of their employment ; bat the liability of a master to 
his servant for an injury resulting from the negligence of 
a fellow-servant, differs materially from his liability?' to a 
third party for a similar injury, by reason of the common 
law rale that a master is not so liable where the injure*^ and 
the injured are the servants of a common master in a 
common employment, and the injury was inflicted in the 
course of that employment. 


Common This rule, known as the doctrine of common employ- 

employment. ment, was founded on the idea that the servant tak^s all the 
risks incident to his employment as part of the contract 
of service. With regard to servants generally it still exists, 
hut with regard to certain classes of servants Parliament 
has of late years made large exceptions to it (1) b y the 
Employers’ Liability Act, 1880, and (2) by the Workmen’s 
Employers" Compensation Act, 1906. The Employers’ Liability Act, 
Liability 1880, does not abolish the doctrine of common employ- 

Act ment, but it gives a remedy by action for damages in 

certain specific cases to servants who are Injured, by 
the negligence of their fellow-servants in the course of their 
employment. 


Workmen’s The Workmen’s Compensation Act does not abolish 

Compensation the doctrine of common employment or repea .1 the 
Act. Employers’ Liability Act, but it gives to all servants to 

whom it applies a statutory right to be compensated by their 
masters for accidents suffered by them in the course of and 
arising out of their employment, whether such accidents are 
caused by the negligence of a\ fellow-servant or not. In 
other words, it gives to servants to whom it applies a, right 
to compensation quite independent of any tort whatever. 
Its consideration, therefore, does not fall strictly within the 
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scope of this work. But the importance of the subject is 
such that the student may reasonably expect to find ' some 
account of the Act and its main provisions. 


A rt. 92. The -DootviniG of Common JUmploymont , 

(1) A master is not liable to his servant for 
damage resulting from the negligence or unskil- 
fumess of his fellow-servant in the course of 
their common employment. 

• (2) The doctrine only applies when there is 

both a common master and common emnlov- 
ment under that master. p y 


(3) Common employment does not necessarily 
imply that both servants should be engaged in 
the same or even similar acts, or in the°same 
grade of employment, so long as the risk of 
injury from the one is so much a natural and 
necessary consequence of the employment which 
the other accepts, that it must be included in the 
risks which must be contemplated as incident 
thereto (a).. And the defence of common 
employment is good against an infant (b). 

(4<) A master who is personally negligent is 
liable to his servant for damage resulting from 

such negligence; and such negligence"* may 
consist in — 

(a) employing another servant knowing* him 
to be incompetent or without making 
proper inquiries as tohis competence (c); 


n . . J a \Z- Vale r ‘f Neath Rail. Co., L.R t Q. B. 149 fEx 
Ch.] ; Allen v. JSTew Gas Co., r Ex. D. 251. v L - • 


Eeasmer v. Pickfords, Limited, 36 T, L, R, 818, 
(c) Tarrant y, Webb, 18 0 . B. 797, 


Art. 91 


* 
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Explanation, 
of rule. 


/ 


(b) retaining in his employment a servant 
whom he knows to be habitually 
negligent (a ) ; 


(e) allowing the premises, plant or machinery 
to be in a dangerous condition, when 
he knew or might have known they 
were dangerous (5) ; 

(d) breach of an absolute unqualified ' duty 
imposed upon the employer by statute 
to do something for the protection of 
workmen (c). \ 

The rule was first established in Priestley v. Fowler (d). 
In that case a butcher’s man was ordered to deliver meat 
from a van. The man was overloaded by the negligence 
of a fellow-servant, in consequence of which it broke down 
and the butcher’s man was hurt. The master was held not 
liable. 


It was further established in Hutchinson v. York, New- 
castle and Berwick Rail Go. (e), in which it "was held that 
where a servant of a railway company in discharge of his 
duty as such was proceeding in a train under the guidance 
of other servants of the company, through "whose negligence 
a collision took place, and he w r as killed, his personal repre- 
sentatives had no cause of action. The foundation of the 
doctrine is “that, hinder the circumstances, the injured 
person must be taken to have accepted the risks involved by 
putting himself in juxtaposition with other persons employed 
by the same employer, whose presence is incidental to the 
occupation in which he is engaged, and cannot complain oJ 
that which is a necessary or reasonable incident of 
situation in which he has Voluntarily placed himself” (/). 


(a) See Senior v. Ward, 28 L. J. Q. B. 139. j 

yh Williams v. Birmingham Battery, etc. Co., T [ 899] 2 Q B 
338 [C.A ]. j 

(c) Groves v. Lord Wimborne, [1898] 2 Q. B. 402 [C A.]. Sei 
Butler v. Fife Coal Co, [1912] A. C. 149; Watkins v. Nava 
Colliery Co., [1911] 2 K. B. 162 [C.A.]. 

(d) 3 M. & W. I. j 

M 5 Ex. 343. j 

(f) Per Collins, M. R, in Burr v. Theatre Royal, Drur 
fane. Limited, [1907] 1 K B. 544 [C.A.], at p. 354. 
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In India, where there is no legislation analogous to the 
Employers Liability Act, a servant has no cause of action 
against his master for the neglect of another servant in the 
common employment of the same master, and this notwith- 
standing the fact that the nature of the employment of the 
servant suffering the injury and the servant whose neglect 
causes the damage is very dissimilar (a). 

( 1 ) The driver and guard of a stage-coach ; the steersman 
and rowers of a boat ; the man who draws the red-hot iron 
from the forge, and the man who hammers it into shape ; 
the person who lets down into, or draws up from, a pit the 
miners working therein, and the miners themselves ; all 
these are fellow-servants within the meaning of the 
doctrine (b ) ; and so are the captain of a ship and the 
sailors employed under him (c) ; ahd the scene-shifter and 
the chorus girl engaged to sing in a pantomime ( d ). 

(2) In Morgati v. Vale of Neath Rail Co. (e\ the plaintiff 
was in the employ of a railway company as a carpenter, to 
do any carpenter’s work for the general purposes of the 
company. He was standing on a scaffolding at work on 
a shed close to the line of railway, and some porters in the 
service of the company carelessly shifted an engine on a 
turntable, so that it struck a ladder supporting the scaffold, 
by which means the plaintiff was thrown to the ground 
and injured. It was held however, that he could not 
recover against the company ; on the ground, that when- 
ever an employment in the service of a railway company 
is such as necessarily to bring the person accepting it into 
contact with the traffic of the line, risk of injury from the 
carelessness of those managing that traffic is one of the risks 
necessarily and naturally incident to that employment. 

( 3 ) Where a workman was, after his day’s work was done, 
going home in a train which the colliery company ran 
voluntarily for the convenience of the colliers and was 
killed by the negligence of a servant of the company 
employed in mending a bridge, it was held that the colliers 
and the other were in common employment, though the 

(a) Blanchett v. Secretary of State for India in Council, 
9 A. L. J. 173 ; 13 I. C. 417. 

(h) Barton shill Coal Co. v. Reid, 4 Jnr. (n.s.) 767 [H. L.J. 

(c) Nedley v, Pinhney Sr Sons Steamship Co., [1892]! Q.B. 
58 [C.A.]. 

(d) Burr v. Theatre Royal, Drury lane. Limited, [1907] 
1 K.B. 544. 

(e) L. R. 1 Q. B. 149 [Ex. Ch.]. 
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Art 92. 


Common 
master but 
not common 
employment. 


Common 
employment 
but not 
common 
master. 


Personal 
negligence 
of master. 


accident happened -whilst the deceased was not' being 
actually employed, as lie must be deemed to have under- 
taken the risk of suc‘h an accident (a). 

(4) But when a collision occurred between two steam- 
ships belonging to the same owners, it was held that 
the crew of ship . A. were not in common employment 
with the crew of ship B. (although employed by the same 
masters), so as to protect the owners from liability to the 
crew of ship A. for the negligence of their servants, the 
crew of ship B. (b). 

(5) Where one of two railway companies has the user of 
the other’s station, but not the control of its servants 
employed on snch station, one of whom is injured, by the 
negligence of a servant of the company having such right of 
user, the rule does not apply, for the men though in common 
employment are not in the employment of a common 
master (c). 

(6) And so the rule does not apply where one servant is 
the servant of a contractor, and the other is the servant of 
the person who employs the contractor, for the servant 
of the contractor is not the servant of the contractor’s 
.employer ; or where the person injured is a servant of one 
contractor, and the person by whose negligence he is injured 
is the servant of another contractor (d). 

(7) Whilst a workman was in the course of his employ- 
ment descending from an elevated tramway belonging to 
his employers his foot slipped and he fell to the ground and 
received injuries. His employers had provided no ladder 
or other safe means of descending from the tramway. In 
an action brought against the employers it was proved that 

. it was dangerous to descend without a ladder, and that 
the employers knew this, and knew there was no ladder. 
On this it was held they were liable for personal negligence. 
If proper appliances had been provided and they had got 

- out of order without the knowledge of the employers they 
would not have been liable (e). 

(a) Coldrich v. Partridge, Jones Sf Co., [1909] 1 K B. 530 
[G. A.]. 

(b) The Petrel, [1893] P. 320. 

(c) Warlurton v. Great Western Pail . Co., L. R. 2 Ex. 30 ; 
Swain son v. North Pastern Bail. Co., 3 Ex. D. 341 [C. A.] ; 
JBIanehett v. Secretary of State for India in Council, supra. 

- (d) Johnson v. Lindsay , [1891] A. C. 371. 

(e) Williams y. Birmingham Batt&y and Metal Co., [1899] 
2 Q B. 338 10. A,]. 
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(8) A workman was injured in consequence of a breach Art. 92. 

by his employer of the statutory duty to maintain fencing ‘ — — 
for dangerous machinery, imposed by the Factory anti 
Workshop Act, 1878. For the breach of this absolute duty • - I 

he had a right of action, and it was no defence that the 

defect in the fence was due to the negligence of a fellow 
workman (a). 

(9) So, where the plaintiff’s husband was killed by 
an out-break of poisonous ... gas in the defendants’ coal 
mine while working in the employment of the defendants, 
it was held that there was a duty on the defendants 
as owners of the mine to appoint and keep in charge 
persons competent to deal with dangers arising in the 
mine, and as they had not discharged their duty, they 
were liable at common law (&). 

Art. 93. — Volunteer Servants — Volenti non fit 

Injuria . 

If a stranger invited by a servant to assist 
him in his work, or who volunteers to assist him 
in his work, is, while giving such assistance, 
injured by the negligence of another servant of 
the same master, the doctrine of common 
employment applies, and no action will lie at 
common law against the master,. 

The reason of this rule is obvious, for the volunteer, by Explanation 
aiding the servant, is simply of his own accord placing 
himself in the position of a servant, and -that without the 
consent or request of the master. He has taken upon him- 
self the risk of the common employment,- '^nd he cannot 
impose on the master a greater liability -than : that in which 
the master stands towards his own servants*' 

* * Thus, where the servants of a railway ^company were 
turning a truck on a turntable, and a person not in the 
.employ of the company volunteered to assist them, and 
' whilst so engaged, other servants of the company hegli* 

(a) Groves v. Lord Wimborne , [1898] 2 Q. B. 402 [C. A.]. 

( h ) Butler (or Blacfc) v. Fife Coal Co., [19-13] A. CV 149, Bee 
South Indian Industrials v* Alameluammal , 17 L. W. 495* 

■ ' • r V 
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gently propelled a locomotive against, and so killed, the 
volunteer, it was held that the company -was not liable (a). 

Where a person aids the servants of another, with such 
other’s consent or acquiescence, and not as a mere volunteer 
but for the purpose of expediting some business of his own, 
he is not considered to be in a position of a servant pro 
tempore (6). 


SECTION II. — THE EMPLOYERS' LIABILITY 

ACT, 1880 (c). 

Art. 94?. — Epitome of Act . 


(1) In the case of railway servants, labourers, 
husbandmen, journeymen, artificers, handicrafts- 
men, miners, and other persons engaged in 
manual labour and not being domestic or menial 
servants, an employer cannot set up the defence 
of common employment in any case where the 
injury _ complained . of is due to any of the 
following causes, viz. : 

(a) A defect in the condition of the ways, 
works, machinery, or plant which arose 
from, or had not been discovered, or 
remedied owing to the negligence of the 
employer, or of some person entrusted 
by him with the duty of seeing that the 
ways, works, machinery or plant were 
in. proper condition. This includes 
original defectiveness or unsuitability 
for its task of the plant, etc,, employed. 


t -r ip ^°' } 1 773 ; Totter v. Faulk- 

ner, i B. & S. 8oo [Ex. Ch.]. 

(fX Writer. London and North Western Bail. Co., i Q. B. I). 
[i 5 ()I7] ;i ; iTsgg^ Sayward v - Drury Lane 1 heat re, Limited, 

( c ) 43 & 44 Viet. c. 42. 
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(b) The negligence in the exercise of super- Art. 94. 
intendence of any person in the service 

of the employer whose sole or principal 
l duty * s superintendence, and who is not 

ordinarily engaged in manual labour. 

(c) The negligence of a person in the em- 
ployment of the master to whose orders 
or directions the servant at the time of 

the injury was bound to conform and 
did conform. 

(d) An act or omission of any person in the 
service of the employer done or made 

in obedience to the rules or byelaws of 
the employer (not approved by a Govern- 
ment department), or in obedience to 
particular instructions given by any 

person delegated with the authoritv of 
the employer. 

(e) The negligence of any person in the ser- 
vice of the employer having the charge 
or control of any signal points, locomo- 

| tive-engine, or train upon a railway. 

But the workman injured in each of the 
above cases cannot recover if he knew of the 
; negligence or defect and did not complain of it 
to a superior within a reasonable time, unless 
' 1 |* e was aware the superior or employer already 

■ knew of such negligence or defect. 

(2) The injured servant, or his representatives, 

1 must give notice of his claim to the employer 
within six weeks of the accident, unless, in case 
l death, the judge thinks there was reasonable 

| excuse for not giving it. 

i . .$) The action must be commenced by the 
I inured servant within six months, or by his 


Art. 91; 


Class of 
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personal representatives (if he is killed) within 
twelve months. 

(4) The action must be brought in the County 
Court, but is removable, under very exceptional 
circumstances, to the High Court. 

(5) The damages are limited to three years 5 
average earnings. 

(6) The action is an action for negligence, 
and any defence available at common law 
(except that of common employment) is good (a\ 
as, for instance, contributory negligence ( b) i 
volenti non fit injuria (<?), or that the workman 
has contracted himself out of the Act (cl). 

It will be perceived that this Act applies only to a limited 
class of employees. Thus, a grocer’s assistant is not a 
person engaged in manual labour within the meaning of 
the Act (e ) ; nor is the driver of a tramcar ( / ) ; nor an 
omnibus conductor ( g ). And it only applies to accidents 
happening by reason of negligence of the specific kinds 
enumerated in the Act. It does not abolish the doctrine of 
common employment generally, nor on the other hand does 
it give an injured servant a right of action unless he can 
prove negligence on the part of the master or some fellow- 
servant of the kind specified. 


(a) Per Smith, J,, in Weblin v. Ballard , 17 Q. B. D. 122, 
at p. 125. 

: (b) * Stuart v. Brans, 31 W. R. 706. 

(c) Thomas v. Quartermaine , 18 Q. B. D. 685 [CA.]. See Yar- 
mouth v. France, 19 Q. B. I). 647. ’ 

(d) Griffiths v. Earl of Dudley, 9 Q, B, D 357. 

(e) Bound v. Lawrence, [1S92] 1 Q. R. 226 [CA..]. 

(f) Cook v. North Metropolitan Tramways Co., 18 Q.B.D, 683. 

(g) Morgan v. London General Omnibus Co., 13 Q. B. I). 
832 [CA.]. 
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• SECTION III.— THE WORKMEN’S COMPENSATION ACTS. Art. Stt. 


Til© Workmen , s Compensation Acts, credited. , 3 / new 
kind. o£ liability by making a master liable to pay compen- 
sation at a fixed, rate to. liis servant if lie was incapacitated 
by accident happening to him in the course of his employ- 
ment, and to those dependent on the servant if he was 
killed by such accident. 

In England the Act of 1897 was somewhat limited in its 
application. It was extended by the Act of 1900 ; and in 
I906' botl^ those Acts were repealed and. the present Act 
was substituted for them That Act again extended the 

application of the earlier Act, whilst preserving its main 
principles. ' ” 

. In India, the Workman’s Compensation Act (VIII of 
1923) provides similarly for the payment by certain classes 
of .employers to their workmen of compensation for injury 
by- accident. J 

It must be kept in mind that liability to pay compensation 
arises independently of any neglect or wrongful act on the 
part of the master or his servants. And, strictly speaking 
its consideration does not belong to the law of torts at 
all. The liability to pay compensation is not one arisin°* 
out of tort, but is an incident attached by statute to the 
relation of master and servant. Moreover, the amount 
payable is fixed by a scale, and depends not on the amount 
of suffeiing caused to the workman, or on the expenses 
caused, by his illness, but on the difference between his 
wage-earning capacity before and after the accident. * - 




; - Art. 95. — Liability to Lay Compensation. ' 

(1) To entitle a workman to compensation he 
must show either — - 

• (a.) (i) That he has suffered personal injury 

by accident, and 

(ii) That the “injury by accident” arose 
out of Ms employment, and 
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Art* 95. 


Comment. 

Injury by 
accident." 

Accident. 


(iii) That the “injury by accident” arose 

in the course of his employment, and 

(iv) That the injury has disabled him for 

at least one week (according to the 
law in England) and ten days (ac- 
cording to the law in India) from 
earning full wages at the work at 
which he was employed («) ; or 

(b) That by reason of his suffering from an 
“industrial disease,” due to the nature 
of his employment, he has been disabled 
for at least one week from earning full 
wages at the work at which he was em- 
ployed. This includes the consequences 
of an operation necessitated by an in- 
dustrial disease ( b ), 

, ( 2 ) Where the injury by accident or industrial 
disease results in death the workman’s depen- 
dants are entitled to compensation (<?). “Depen- 
dants” means members of the family who were, 

in fact, wholly or in part dependent on his 
earnings ( d ). 

% 

, . P* be observed that in this connection the words 

my w y and accident ’ are used in a popular sense. 

Lrjiiry does not mean “injuria,” i.e., an actionable 
wrong, but physiological injury, such as a broken limb, 
rupture, wound, or other hurt however caused. 


Accident’ 7 does not mean “inevitable accident.” There 
is an injury by accident” if a workman is hurt, whether it 
e y inevitable accident for which no one is to blame, or 
e ie result of the negligence of a fellow workman, or of 
t le employer, or of the workman who is injured. 


y° rkm en’s Compensation Act, 1906, s. 1 and Act VIII of 
s. 3. 

(b) Ibid, , s. 8; Mussel Cotsev , [1921] W. N. 5. • 

(0) Ilid., s. 1, Soiled. 1, and Act VIII of 1923, s. 4. 

(d) Ibid; S. 13 and Act VIII of 1023, g. 2 (d). 




“Accident” is used in tlie popular and ordinary sense of Art. 95. 

the word as denoting an unlooked-for mishap or an un- 

toward event which is not expected or designed (a). And 
the fact that a man, by reason of his physical debility, is 
more likely to suffer an accident does not affect the question 
whether what befell him is to be regarded as an accident or 
not. Thus when a workman in a very weak and emaciated 
condition while working in the stokehole of a ship received 
a heat stroke from the effect of which he died, it was held 
to be a death by accident (6). But accident does not 
include injury by disease alone not accompanied by any 
accident. 


The words “arising out of” indicate the origin or cause “Arising 
of the accident which must be dependent on and connected ou ^ a ^* 
with the employment, that is due- to some cause or risk 
incidental to the employment. So where a sailor dis- 
appeared w T hile on watch, his death was held to be due to 
an accident arising out of his employment (c). Where a 
cashier, whose duty it was to take large sums of money by 
train to a colliery, was murdered whilst so employed, it was 
held that the accident arose out of his employment inas- 
much as his duty exposed him to this special risk which 
was consequently incidental to his employment ( d ). Where 
a workman was injured by lightning it was held to be an 
accident arising out of his employment owing to the place 
and circumstances in which he was employed involving a 
greater than ordinary risk of injury by. lightning (e). So 
where a teamster in the course off his employment was 
bitten by one of the stable cats, or where an insurance 
agent, in going from door to door collecting premiums, 
while in the course of his employment fell down a stair and 
sustained injuries, or where a quay foreman was assaulted 
by a clock labourer in the course of his duty of supervision 
and lost his eye, the accident was held to have arisen out 


(a) Per Lord Macnaghtek, Fenton v. Thorley, [1903] A.C. 
443 * 

(b) Ismay, Imrie Sf Co. v. Williamson , [1908] A. C. 437 * 

# _ 

(e) Owners qfSS. Swansea Yale v. Pice, 27 T. L. B. 44 °* 

(^) Nisbet v. Payne and Burn, [1910] 2 K. B. 689 [C. A.]; 
approved in Trim Joint District School Board v. Felly , [i 9 T 4 ] A. C. 
667. 

(e) Andrew v. Failsworth Industrial Society , [1904] 2 Iv- B, 32 
[C. A]. 
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Serious and 
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of his employment (a). But where a workman was injured 
in the course of his employment by . the tortious act of a 
fellow- workman which had no relation to the employment 
the accident was held not to have arisen out of the employ- 
ment (b). 

u A man may be within the course of his employment 
not merely while lie is actually doing the work set before 
him, but also while lie is where he would not be but for 
his employment, and is doing what a man so employed 
might do without impropriety ” (c). So the Act applies 
where the accident arises on the employers’ premises, but 
at a time when the actual employment has not commenced 
or after it has terminated (d), or during some temporary 
cessation of work ; but does not apply when the accident 
occurs whilst the workman is going to, or returning from, 
liis work (e). 

The fact that the accident was due to the negligence, 
or even'* to the misconduct, of the workman is no 
answer to his claim for compensation. If, however, the 
accident only results in temporary disablement, and was 
attributable to serious and wilful misconduct, he is not 
entitled to compensation (/). It has been held that mere 
disobedience to rules is not necessarily serious and wilful 
misconduct, even though it renders the workman liable to 
prosecution, and though it was such as would entitle the 
master to dismiss the workman without notice (g). A 
workman was cleaning a machine while in motion, in con- 
sequence of which h§ met with an accident and became 
totally incapacitated. Near the machine a notice was posted 

— “ .... No workman is to attempt to clean any 

* ■ 

(a) Howland v. Wright, 24 T. B. R. 852 [C. A.] ; Miller v. 
Refuge Assurance Co., Limited, [1912] S. C. .37 ; Reid v. British, 
and Irish Steam Packet Co., [1921] 2 K. B. 319. See also Blake v. 
Head, 106 L. T. 822 ; 'Murray v. Denholm & S. G. 1087 ; 

Manson v. Forth and Clyde SS. Co., Limited, [1913I S. C. 921 • 
Trim Joint District School v, Kelly, [1914] A. G. 667. 

(h) Fitzgerald v . Clarke k Son, [1908] 2 K. B. 796 [G. A.] 

(c) Per Lord Lorebue^ L. C., Low or Jackson v. General Steam 
Fishing ( 7 o., [1909] A. C. 523, at p. 532. 

{d) Gane v. Norton Fill Colliery Co., [1909] 2 K. B. 539 [G. A] 

: ' 0 ) See Morgan v. Guest, Keen and Nettle/ olds, Ltd., 154 L. T. 

Jo, 41 1. 

(f) Workmen’s Compensation Act, 1906, s. 1 (2) (c) and Act Till 
: of 1923, s. 3. 

(g) Johnson v. Marshall , Sons k Co,, [1906] A. C. 409. 
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machine while it is in. motion.” It was held that the 
accident arose in the course of employment notwithstand- 
ing the workman’s disobedience to genuine prohibition (a). 

All persons who work under contract of service or 
apprenticeship are “ workmen ” entitled to the benefit of 
the Act ( 5 ), except : 

(A persons not engaged in manual labour (such as 
clerks) and earning more than £250 (in 
England) and Rs. 300 (in India), a year ; 

(b) persons whose employment is casual and are not 

employed in the employer’s business, e.g a 
domestic charwoman not having a regular engage- 
ment ; , * 

(c) members of the employer's family dwelling in his 

house ; 

(d) out-workers; 

(e) members of a police force ; 

(/) persons in the naval or military service of the 

* crown (c). 

The scale of compensation and the mode of working it 
out is set out in detail in English and the Indian Acts. 
The amount to which the workman, is, or, in case of death, 
his defendants are, entitled, depends primarily on his wages. 
In the case of total or partial incapacity he gets a weekly 
sum so long as the incapacity lasts, not. exceeding half his 
average weekly earnings during the preceding twelve 
months. In the case of death his dependants get a lump 
sum in no case exceeding £300 in ‘England and Its. 2500 
in India. 

No action lies for compensation (d). If the right to 
compensation or the amount of compensation is disputed 
the matter is decided in the first instance by an arbitrator, 
who may be, and generally is, a county court judge. Erom 
him there is an appeal direct to the Court of Appeal. And 
a writ of prohibition will not lie against a county court 
judge sitting as an arbitrator under the Act (e). 

(a) JEstler Brothers v. Phillips, 91 L. J. K. B. 470. 

(b) Reid v. British and Irish Steam Backet Co., limited, [1921] 
2KB. 319. 

(c) Workmens Compensation Act, 1906, ss. 9, 15$ and Act VIII of 
1923, s. .2 (n). 

. {d) See Act YIII of 1923, s. 19(2). / , 

(e) Turner v. Kingsbury Collieries Limited , [1921] W. K 184. 
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When the injury is such that there is a cause of 
action against the employer at common law or under the 
Employers’ Liability Act, the workman must elect whether 
he will proceed for compensation or bring an action. The 
employer cannot be compelled to pay both damages and 
compensation (a). But if he fail in his action he can still 
proceed under the Act, provided application for a com- 
pensation award is . made either before final iudo-ment or 
pending appeal, but in the latter case, if compensation is 
awarded, the appeal must be abandoned ( b ). 



Mid., s r (2) ; and Act Yin of 1923, a. 3(5), 

rrnofil oX-%. a>ld finance Accessories Co , Limited, 
t-ion Act. ' R 558 ; and generall y> see Wniia' Workmen’s Compensa- 


CHAPTER X. 

OF PRIVATE INJURY FROM PUBLIC NUISANCES. 


The term nuisance is used to include two distinct 
causes of action. A public nuisance is an infringement of 
a public right and an injury to the public, for which the 
proper remedy is either criminal proceedings or an informa- 
tion by the Attorney- General on the part of the public 
asking for an injunction to restrain the continuance of the 
public nuisance. It is only when there is some special 

for damages 11 mdlVlduaI that ii5 is tlle subject of an action 

A. private nuisance, on the other hand, is some injury to 
^property of an individual. It is not an injury to the 

In some cases, however, the line between public and 
private nuisance is rather fine. Thus, such an act as 
carrying on a noisy trade, or emitting foul gases, though 
usually only a private nuisance, may amount to a public 
nuisance if, by reason of the injury done to the neighbour- 
hood, it interferes with the comfort and enjoyment of 
the public generally, or at least of .all who come within 
range of it, («). . 


Meaning of 
“public 
nuisance” 
and “private 
nuisance.’ 


Art. 96. Description of Public Nuisances. 

-(1). A public nuisance is some unlawful act, i 
or omission to discharge some legal duty, which 
act or omission endangers the lives, safety, 
health, or comfort of the public, or by which the 
public are obstructed in the exercise of some 
common right. 

(2) No action can be brought for a public 
nuisance by a private person unless he has 
suffered some substantial particular damage 
beyond that suffered by the public generally. 

(cf) See Solttm v, De Held, 2 Sim. (s'.s.) 133. 
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Art. 95 . 

The Indian 
Penal Code. 


Kinds of 

public 

nuisances. 


Nuisances to 
highways. 


Examples. 

Excavations. 


In India public nuisance is indictable as an offence 
under the Penal Code : “ A person is guilty of a public 

nuisance who does any act or is guilty of an illegal omission, 
which causes any common injury, danger or annoyance to 
the public or to the people in general who dwell or occupy 
property in the vicinity, or which must necessarily cause 
injury, obstruction, danger or annoyance to persons who 
may have occasion to use any public right. A common 
nuisance is not excused on the ground that it causes some 
convenience or advantage ” (a). ' . 

Public nuisances consist not only of those acts or omis- 
sions which interfere with definite public rights, such as the 
right of the public to use a highway, but also of nuisances 
which endanger the health, safety, or comfort of the public 
generally (&). 

■ So, where a sanitary authority so manage their sewers as 
to affect the health or comfort of the public or the ■ inhabi- 
tants of a large district, they commit a public nuisance in 
respeet of which the Attorney-general is the proper party, 
to take proceedings (c). As also does a person who allows 
rubbish or filth to be deposited on his land so as to be 
injurious to the inhabitants of the neighbourhood (d). 

Nuisances to highways consist in any obstruction of the 
highway, or anything which renders the use of the highway 
unsafe or incommodious for the public, as physically 
stopping it . up, or making excavations on, or immediately 
adjoining it, or maintaining ruinous fences or buildings 
immediately adjoining it... 

( 1 ) Thus, where a man makes an excavation adjoining 
a highway, and keeps it unfenced, he commits, a public 

(a) Act X.LV of x86o, s. 268. . 

( 5 ) See R. y. Pkiraya Mai, 9 P. R. 1904. (working rice-husjpng 
machine at night in a residential quarter of ' the city) ; R. v. Urnesh 
Chandra Rar, 14 Cal. 656 (placing a bamboo stockade- in a tidal navi- 
gable river) ; JR. v.Virapjoa Qhetty, so Mssd,.. 433' (appropriating part 
of street by" building over it) ; R v. Rupnarayan JDutt, 18 W. R 38 
(filling up a public drain) ; R. v. JKeshaji Ahmed ' l Weir, 239 (letting 
loose cattle at night on a road) ; -JR! v. Vasuievd Qhetty, 1 Weir, 242 
(making atmosphere noxious to health by. throwing dust) ; R. v. Raja 
Sail, 1 Weir 243 (trotting rams in a market place). 

(e) S ee Att.-Gen v. Luton Local Board, 2 Jur. (n.S.) 180 ; Att- 
Gen. y. Birmingham Town Council, 6 W. R 81 1 ; Att-Gen. v. Toil 
Heatley, [1897] 1 Ch. 560 [C. A.]/ 

(d) Att.-Gen. v. Tod JLeatley, [1897] 1 -Ch. 560 [C. A,] 
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nuisance ancl is liable for any injury occasioned to _a person 
falling into it (a). ’ ' 

(2) So also, traders who keep vans in a street for an 
unreasonable time for the purpose of loading and -unloading, 
cause an unreasonable obstruction which may amount to a 
public nuisance (6). 

( 3 ) To permit premises adjoining a highway to fall into 
a ruinous condition is a public nuisance entitling a person 
injured thereby to damages. Thus, where the defendant 
had a heavy lamp projecting over the highway, which by 
reason of want of repair fell on the plaintiff and injured her, 
it was held that the defendant was liable (c). But if the 
injury is sustained by an invitee who is not on the high 
way but on the defendant’s premises at the time he "is 
injured, the defendant is only liable if he knew or ought to* 
have known of the defective condition which gave rise to 
the injury ( d ). 

( 4 ) So also, a person who maintained a low spiked wall 
immediately adjoining a highway was held liable for injuries 
caused to a little girl who stumbled against the spikes 
whilst using the highway (e). And, similarly, where a boy 
attempted wrongfully to climb a rotten fence adjoining a 
highway, and the fence fell upon and injured him, he was 
held to be entitled to recover, because the fence was a 
nuisance, and he only did what might have been expected 
of a boy (/). In Mullan v. Forrester, a wall abutting on a 
public highway was blown down by a storm and killed 
three persons, and in an action for damages against the 
owner of the wall, it was held that the wall being a 
nuisance, the plaintiff ought to prove that the defendant 
knew or ought reasonably to have known of its defective 
condition. It does not appear however from the report 
that the court actually decided that the wall was a 
nuisance (g), 

(a) Barnes v. Ward, g C. B. 392 ; Vithaldas v. Municipal Com - 
missioners of Bombay, 4 Bom. L. R. 914 ; Corporation of the Town 
of Calcutta v. Anderson, 10 Cal. 445 ; Narayan Jetav. Municipal 
Commissioners of Bombay, 16 Bom. 254. 

(b) Att.-G-en.. v. Brighton and Hove Co-operative Supply Asso- 
ciation, [1900] 1 Gh. 276 [C. A.] 

(e) Tarry v. Ashton, 1 Q B. D 314. 

(d) Pritchard v. Peto, [1917] 2 E. B. 173. 

(e) Fenna v. Clare, 1 1895] 1 Q- B. 199. See Jayammal v. Madras 
and Southern Mahratta By. Co., Ltd., 46 Mad. 929. 

if) Harrold v. Watney, [1898] 2 Q. B. 320 fC, A 1 . 

Q?> [>9 21 ] 2 I. R. 412/ 
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Art. 95 . 

Excavations 
not adjacent 
to roads. 

.T ustifieniion 
of nuisances. 


(5) An excavation on land not so near to a highway as to 
be dangerous to persons lawfully using the highway is not a 
nuisance, and a trespassed has no right of action if he falls 
into it (a ). 

(6 ) A public nuisance may be authorised by statute ( b ), 
but the right to do what amounts to a public nuisance can- 
not be acquired by prescription or long user (cl, or justified 
on the ground that it is in some respects a convenience to 
the public (d). So the mere fact that a nuisance to a high- 
way has existed for a long time is no defence. In order to 
justify, it must be shown to have existed at the time when 
the highway was dedicated to the public, so that it may be 
inferred that the highway was dedicated subject thereto. 
Thus, a highway may be dedicated subject to the right to 
plough it up at intervals (e), or to hold markets or fairs on 
it (/), or to the right of an adjoining owner to maintain in 
the footway a cellar flap or grating (jj). But after the public 
have acquired the highway, no right to do these things can 
be gained except by statute. 


Art. 97. — Public Nuisance only Actionable in 
respect of Particular Damage. 

To enable a private person to bring an action 
for damages in respect of a public nuisance, he 
must prove either — 

(a) That he has suffered some substantial 
damage peculiar to himself in his per- 
son or trade or calling, and different 
in kind from the damage suffered by 
the public ( h ) ; or 


(ffl See Hounsell v Smyth, ante, 29 L. J. C. P. 203. 

(/■>) R. v. Pease, 4 B. & Ad. 30 ; ante, Art. 10. 

(e) Municipal Commissioner's of the Suburbs of Calcutta v. 
Mahomed All, 16 "W. R. Or. 6 ; 7 B. L. R, 499. 

(d) R. v. Train, 2 B. & S. 640 ; R v. Ward, 4 A. & E. 384. 

(e) Arnold v. BlaJcer, L. R. 6 Q. B. 433 [Ex. Ch.]. 

(/J fflieood v. Bulloch, 6 Q. B. 383 ; Att.~Gen. v. Horner, 1 1 App. 
Cas. 66. 

Uj) Fisher v. Prowse, 2 B. & S. 770 ; Robbins v. Jones; 15 C. B. 
(n.s.) 221. 

W Ba rod a Prasad v. Gora Chand, 12 W. R. 160 ; Raj Lahi Deli 
v. Chandra Rant Choudri, 14 V 7 . R. 173 ; B hag troth v. GoTcul 
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right 


or 


(b) That the public nuisance is also an inter 
ference with some private 
property of his (a). 

The damage to fall within the 'first part of this 
rule must be different in kind, and not merely in decree 
from that suffered by the public generally. Thus obsteuct- 
•mg a highway is a public nuisance. A person who is 
merely prevented from using the highway suffers only the 
same damage as any other member of the public (b) But 
a person, who in using the highway suffers personal 'injuries 
b} reason of the obstruction, suffers damage peculiar to 
himself, and in respect thereof he lias a right of action (c). 

So, too, has a person whose business is interfered with 
by reason of customers being deterred from getting to his 
shop (d), or by reason of his business premises heinc 
rendered dark or less commodious (e). * ° 

Again, an obstruction to a highway may also be an inter- 
ference with some private right, or some property of the 
plaintiff, so that in that way also he suffers damage of a 


Chandra, iS W. E. 58 ; Bhagirath Das v. Chandi Ckaran, 22 W. E. 
463 ; Parvati Charan v. Kali Nath, 6 B. L. E. App. 73 ; Omni Lai v. 
Bam Ids hen Scihu, 15 Cal. 4^°(E.B.); Adamson v. Armugam, 
g Mad. 463 ; Siddeswara v, Krishna 14 Mad. 177 ; Sahtu v. 
Ibrahim Ago,, 2 Bom. 457 ; Kazi Sujauddin v. Madhavdas, 18 
Bom 693 ; Yirupaxappa Fakirappa v. Sherif Sab Mulla, 1 1 Bom. 
L. E. 372 ; 2 I. C. 494 ; Karim Baksh v. Budha, 1 All. 249 ; 
Bamphail Baiv. Baghnandan Prasad, 10 All. 498; Qehanaji 
\\ Ganpati, 2 Bom. 469 (note) ; Abzul * Miah v. Navzi Mahomed, 
22 Cal 551 ; Mohomed Alam v. JDilbar Khan, 5 C. W. N. 285; 
Bukan Lai v. Mir, 2 N. L. E. no. But on an improper order 
prohibiting a party from using a public road for procession, an action 
will lie without special damage ; Muthaya Beddi v. Sudalai Muthu 
Nadar, 8 M. L. T. 114; 20 M. L. J. tig; 5 I. C. 902 ; Kandasami 
Mudaly v. SiMaroya Mudaly, 32 Mad. 478. See also Satagopa 
Chariar v. Bama Bao, 26 Mad. 376 ; Baslingappa v. Dharmappa, 
34 Bom. 57 1 ; Bajnarain v.. Kkadasi Bag, 27 Cal. 793. 

(«) Fazal Hak v. Maha Chand, 1 All. 557 ; Fatehyab Khan v. 
Mahomed Yusuf, 9 All 434; Iota v. Sur dal Singh, 10 All. 553 ; 
B hag wan Singh v. Narottam Singh, 31 All. 444 ; Bamchandra v. 
Jotiprasad, 33 All. 287 ; Gangadin v. Jagat Tewari, 2 A. L. J, 1026 ; 
Mahomed Abdul Hafiz v. Latif Husain, 24 Cal. 524. 

(1 b ) Winterbattam v. Lord Derby, L. E. z Ex. 316. 

( e ) Barnes v. Ward, 9 C. B. 392. 

(d) Fritz v. Hobson, 14 Ch. D. 542. 

(e) Benjamin v. Store, L. E. 9 C. P. 400. 


Art. 97. 


Comment. 
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Art. 97 . kind peculiar to himself. The right of access to a highway 

— — from adjoining property is a private right quite distinct 

from the public right of using the highway, and accordingly 
an obstruction which cuts off access to a highway is 
actionable as causing particular damage (a). 

Abatement. Any person may abate a public nuisance by which he is 

obstructed in the exercise of a public right by removing the 
obstruction so far as is reasonably necessary to enable him 
to exercise the right interfered with ; but he cannot do more 
than this. So, if there is an obstruction in a highway, a 
person using the highway may only interfere with it as far 
as is necessary to exercise his right of passing along the 
highway, and if there is room to pass by without removing 
the obstruction, he has no right to interfere with it (b), and 
may be liable to the owner if he damages the property by 
interfering with it (c). 

The English rule that an action for the obstruction of a 
highway is not maintainable unless special damage is 
alleged and proved, is applicable to India, and has been 
re-enacted as s. 91 of the Civil Procedure Code, 1908 . The 
Advocate- General, or two or more persons having obtained 
the consent in the writing of the Advocate-General, may 
institute a suit, though no special damage has been caused, 
for a declaration and injunction or for such other relief 
as may be appropriate to the circumstances of the case (d). 


Art. 98 . — Liability- of Owner or Occupier for 
Public Nuisances. 

(1) If a person is injured by reason of a public 
nuisance caused by the want of repair or con- 
dition of premises adjoining a highway, the 

(a) Lyon v. Fishmongers Co., i App. Cas. 662. 

( 5 ) Dimes v. Petley, 15 Q. B 276; Davies v. Mann. 10 M 
& W. 546. 

(c) Hopev. Osborne, [1913] 2 Cli. 349 ; Mills v. Broker, [1010] 

1 Iv. B. 555. 

M> Section 91, Act V. of 1908. See Advocate-General of Bombay 
v. Haji Ismail Hassam, 12 Bom. L. R. 274 ; 5 I. C. 213; JOia'ji 
Syyacl w, Pdiga Narasimhapjpa, 23 M. 1 . J. 539; 12 M. L. T. 
367; 16 I. C. 962. See Sheikh Chand y. Laxman, 12 N. L. R' 
130 ; 36 I. 0 . 534 ; Tirct-th Pam v. Md. Abdul PaUm, .73 I. C, 616, 
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occupier is primd facie liable and not the owner ^- rt - 68 
(unless he is also the occupier) (a). In particular 
the owner is not liable if he lets the premises to 
a tenant who agrees to repair them, unless 
he knows of the nuisance at the time of the 
letting and does something which amounts to an 
authority to continue it (5). 

(2) The owner is liable (i) if he has contracted 
with the tenant to repair and the nuisance is 
due to want of repair ( c ) ; (ii) if he has let the 
premises in a ruinous condition and the tenant 
has not agreed to repair (cl). 

(3) Where the premises are in the occupa- 
tion of a tenant from year to year there is, in 
effect, reletting each year, and (unless the tenant 
has agreed to repair) the landlord is liable for 
damage caused by a nuisance, if since the crea- 
tion of the nuisance and before the damage he 
might have determined the tenancy and did not, 
for in that case he “lets the premises in a. ruinous 
condition” ( e ). 

(I) When premises are let on a weekly 
tenancy there is not a reletting at the end of each 
week so as to make the landlord liable for 
nuisances arising since the original letting, un- 
less he has contracted with the tenant to do 
repairs. Tor such nuisances the tenant and not 
the landlord is liable (/). 

(«) Kelson v. Liverpool Brewery Co., 2 C. P. D. 3 1 1 ; Imt see 
Pritchard v. Peto, [1917] 2 K. B. 173. 

(J) Pretty y. Bkkmore L R. 8 CL P. 401 ; Qmunell v. Earner, 

L R. 10 0 . P. 658 ; Harris v. James, 45 L. J. Q. B. 545. 

(e) Payne x. Boyers, 2 H. Bl. 350 ; Broggi v. Bobbins, 14 T. L. 

R. 439. 

(1 d ) Gandy v. Jobber, 5 £. & S. 78 ; but see Pollock oil Torts, 

1 1 tli, Ed. p. 436, note (g). 

(e) Ibid. (/) Bowen v. Anderson, [1S94] 1 Q. B 164, 
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The principle is that the occupier is’ prima facie liable. 

An ownefnot in occupation is only liable if he has in some 
An owner , continuance of the nuisance. He may 

Sorie the continuance of the nuisance if, knowing of its 
authorise premises without . repairing- or requir- 

'“ri'ntno or if be keeps control of the promises 

by undertaking to repair himself. 

vo too the owner and occupier of vacant land is liable 
if he knows it is being so used by the public as to become 
a public nuisance, and does not take reasonable steps to 
prevent such a user, even though he may not lnmself have 
actively done anything to cause the nuisance (a). 

But neither owner nor occupier is liable for a nuisance 
created bv some third person without his knowledge and 
which he'could not by reasonable care have prevented (6). 

iTi The defendant let premises to a tenant who cove- 
nanted to keep them in repair. Attached to the house was 
a coal-cellar under the footway, with an aperture covered by 

an iron plate, which was, at the time of the demise, out of 

repair and dangerous. A passer-by, in consequence, fell 
into the aperture, an<J was injured : Meld, that the obliga- 
tion to repair being, by the lease, cast upon the tenant, the 
landlord was not liable for this accident. And Kbatinu, J-, 
said : “In order to render the landlord liable in a case of 
this sort, there must be some evidence that he authorised 
the continuance of this coal shoot in an insecure state ; 
for instance, that he retained the obligation to repair the 
premises ; that might be a circumstance to show that he 
authorised the continuance of the nuisance. There was no 
such obligation here. The landlord had parted with .the 
possession of the premises to a tenant, who had entered into 
a covenant to repair” (c), 

f2) A. was injured by the giving way of a grating in a 
public footway,' which was used for a coal shoot, and for 
letting light into the lower part of the premises adjoining. 
The premises were at the time under lease to a tenant who 
covenanted to repair. At the time of the demise the grating 
was insecure, but there was no evidence that the. landlady 
had any knowledge of its unsafe state, and the jury found 
she was not to blame : — Held, that as the premises were 


(«) Att.-Gen. v. Tod Heatley, [1897] 1 Ch. 560 [C. A.]. 

( 1 ) Barker V. Herbert, [1911] 2 K. B. 633. 

(<•) Pretty v. Bickmore, L. R. 8 G. P. 401, and see Nelson ■ v. 
Liverpool Brewery Co., 2 G. P. D. 31 1. 
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demised and there was no longer any obligation on 
and lord to keep them in repair, the plaintiff had no cause 

landlady had, at the time of the demise, known of the 

.l:“a:7eiit7. o ^(«) nedJ i1, sl,e mis, “ b “” 

andlord and the guests of a tenant. Apart from contract 
a landlord is not bound to keep the demised premises in 

teKrcJ^Bufar^f J is 1 tenant » or th e guests of his 
enant fc). .But a landlord who retains portions of buildino-o 

the other portions of which are let to different tenants, °i£ 

ltbilffy toV® 7J ainS ar !- n0t USed the tenan ts his 
Wher? tf p P + ‘ thSSe P ° rtl ° ns 1 1,1 ^pair is absolute Ul). 
Where the portions retained by the landlord are used 

l , tenan , te „ aDd their guests, the liability of the 
landlord (apart from contract and statute) is merely the 
duty he has towards licensees— to warn of' any concealed 
danger of which he knows, i.e., not to make - ' a trap (e) 
As to premises let subject to the provisions of the House 
and Town Planning Act, 1909, ss. 14 ancflb, the implied 
obligations to repair is in favour of the tenant alone* Z J 
1 • t l£ f of , us Wlfe (/) or daughter (g), but to a 

° f ?% tenant b,msel£ f °r damage suffered from non- 

™ ^ + ° f + i h f statut0J T obligation to repair it is no 

answer that the danger was obvious (/j). 

(4) When some boys broke the railings of an area of 
a vacant house, so that the area was a 'danger to persons 
using the street, it was held that the owner was not liable 
as he did not know of the broken railing and had used 
reasonable care to prevent the railings becoming a nuisance. 
An area is not a thing a man keeps at his peril (i). 


(a) Gwinnett v. Earner, L. R. io C. P. 65S 
(J) As to private nuisances, see Chapter XT. 'post 
8l V - ^ t'897] 1 Q B. 415 [0. A.]. See also Art. 

(d) Hart v. Royers, (1915) 32 T. L. R 150. 

Mic,% [,9o8] 2 K a 278; Lu ^ '■ *««•*» 

(f) Middleton, v. mil, (rgisf ro8 L. T. 804. 

(. 7 ; Ryall v. Kidwell &• Son, f 1 Q r 4"] jK fi .« 

A) Burster v. Hollis, [\q\ 8] 2 K. & 795. 3 ° 

\i) Barker v. Herbert, [rgtij 2 K. B. 633. 


Art. 98. 


Liability of 
landlord to 
tenant. 



CHAPTER XI. 
PRIVATE NUISANCES. 


t'oUlUlMlt. 


SECTION I.— NUISANCE TO CORPOREAL 
HEREDITAMENTS. 


Art. 99 . — General Liability. 


(1) A private nuisance is some unauthorised 
user of a man’s own property causing damage 
to the property of another, or some unauthorised 
interference with the property of another, caus- 
ing damage (a). 

(2) Any private nuisauce whereby sensible 
injury is caused to the property of another, or 
whereby the ordinary physical comfort of human 
existence in such property is materially interfered 
with, is actionable. 


(3) Liability for nuisance is independent of 
negligence. 

(1) No use of property, which would be legal 
if due to a proper motive, can be a nuisance 
meiely because it is prompted by a motive which 
is improper or ever malicious (b). 


wa regard. uw»i»uces mainiy depends 

upon tlie maxim sic utere tm «# alienum non hedas. Not 
that that maxim can receive a literal interpretation, for 
a man may do many acts which may injure others (e.v qr ' 

“S!: which may shut out fli view theSoLe 
tnjoj ed a neighbour except where a right to such view 
s reserved by covenant (c) ; but such acts are necessarily 


(<f) Steam v. Prentice Brothers, [1919] 1 K. B. 394. 

R) Bradford Corporation v. Pickles, [1895] A. 0. 587. 
(r) Browne v. Plotter. [1911] 1 Oh. 219. 
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incidental to the ownership of property. The acts referred Ari. 99. 

to in the maxim are acts which go beyond the recognised 

legal rights of a proprietor. 

The owner of land containing underground water which Lawfal act 
percolates by undefined channels, and flows to the land of a done with 
neighbour, has the right to divert or appropriate the per- malicious 
colating' water within his own land, so as to tleprive his 1U0 * 1V<? ‘ 
neighbour of it (a). An owner diverted underground water 
percolating in undefined channels, not to improve his own 
land, but maliciously in order to injure his neighbours by 
depriving them of their water supply and to compel them 
to buy him out. This unneighourly conduct, however, 
was held to be lawful, because it was an act rightful in itself, 
and therefore not wrongful when done maliciously (b). 

(1) In the leading case of Tipping v. St. Helens Smelting Illustrations. 
Go. (c), the fact that the fumes from the company’s works Fumes, 
killed the plaintiffs shrubs, was held sufficient to support 

the action ; for the killing of the shrubs was an injury to 
the property. 

(2) So, too, it was said, in Orunip v. Lambert (d), that Noisy and 
smoke, unaccompanied with noise or with noxious vapour, 

noise alone, and offensive vapours alone, although not injuri- lia es ‘ 
ous to health, may severally constitute a nuisance ; and 
that the material question in all such cases is, whether the 
annoyance produced is such as materially to interfere with 
the ordinary comfort of human existence in the plaintiff’s 
property. 

(3) Where the alleged” nuisance consists of acts which Interference 
interfere with the reasonable enjoyment of property, the with enjoy- 
inconvenienee must be substantial- The standard is refer- meat of 
red to in Bland v. Yates (e) as “a serious inconvenience and P r °P ei ‘ty- 
interference with the comfort of the occupiers of the dwell- 
ing house according to notions prevalent among reasonable 

English men and women.” 

(4) The collection of a crowd of noisy and disorderly Noisy enter- 
people outside grounds in which entertainments with music tainments. 
and fireworks are being given for profit, may constitute a 

(ff) Chasemore v. Richards, 7 H. L. Cas. 349. 

(It) Bradford Corporation v. Bidden. [1895] A. C 58?- 

0) L. R. 1 Ch. 66. 

(d) L. R. 3 Eq. 409 j Land Mortgage Bank of India v. Aimed - 
hhog Hahibhhog. 8 Bom. 35 ; Sadasiva v. Rangappa, [1918] M. TV. 

N.293. 

(?) 58 Sol. Jo. 612, 
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Art. 99. 


Other 

examples. 


f= w e d E“ - 

ducted in an orderly way ia). * aave been con- 

oJZ t\iT' ”“ 7 

encounters [b). 11 ‘ M ' for pugilistic 

°J «• 5““ nd . «°« of a 

disturbed ell „i s h t by the ’ noises «ie ne^ghbonis are 
stitufce a nuisance (c). 6 ^ or ‘ ses > roay con- 

meat -“"emlZ’f bailaTutTb*,: "*"*• heredit - 

to fall on one’s nef^hbour’s kncl trL 1™°?° S0 as 
from which the water flows on to a Ltl’ ? verhan S In g eaves 
overhanging trees (f) ov viZi^ TJ ^ 5 P r °P ert J^; or 
near to another’s h^nse or the nnlll r mg * Stench > erected 
the entrance to plaintiffs uremi^ f % nene s ° that 

pr the construction of horse stables ^ With ^), 

! n £ “ u » loi P al drain by discharging into r!l°? n ad;! ' oin - 
intended to be carried off U) And it Was Qot 

noisy dogs, preventing the plaintiff tl t ., woaId see m that 
are a nuisance if serious disonmf +• ‘ m dy from sleeping 
is a small-pox hosmtal so conduoZ ^ ( j >: So >' alsS, 

neighbouring houses ( Jc ). aS *° s P rea d infection to 


V. 


(ffl) Walker v. Tmic*. t r> - m 

f "*«««, and Barrhiqton L Ai ’ wu See Q a J so v. 

* Qulliver and CanitXndtu f - °v , 388 ’ *#*«*, Son 
-San v. Tithal, 8 j§om T ^ 1 ’ Lln } lted ’ ^9 T. L. R. 42 8 • 

Muhammad Din, 89 P. W, R.' xg 2o 9 ' See a so Jeunand Singh v.’ 

(i) Bellamy v Wells, 60 L. J Oh refi 4 j 

tfS 1 » 0k ; 47 „ " d ”<* tr*” 

(cj V. -Say, L. R. 8 Oh. 467. /J ’ 

^ -*%&, 9 C. B. (*,.)' 377. 

(e) BatMshitt v. i&eZ 35 L. J. C. P. 3 g 0 
(/) Lemmon v. T#V>7> r>sr.r-i « r. 

B - 448 i ^ f-. St v ' [,904 1 

^<29 All. 4 99 . 9B T‘ 420; BeJiari 

Brasanna Banerjee, 31 Cal. 944. Barchan, Bane, gee v. 2h m 

, ( f! -J”" V ’ f r 9 r 4 ] 1 Oh. 631. 

n rl jl Y n Peroze SImw * 40 Bo “- 401. 

( n ^ V - Do0nia Lal Seal, 32 Cal. 697 
0 ) dih-ee; v. Lug well, Selwyn’s Nisi Prind rati 4 
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not ( be “tiflea by the^Tthatlr “donf T 

. iS t 

( 2 ) Where the acts comolainpd nt 
sances by reason of ini.,™ , Pernod of are nui- 

defence that the local i/v L ° pI J oper ty’ ifc is no 

which cause suchTnjury (5) *° trad?S 

(3) But with regard to acts which are uni 

a-MvSfE? 

circumstances of the locality P m ust be ^ 
into consideration (c). 7 U fc ' be taken 

drfil T n t„s zr imt f » ,h » 

adjolnfng^Tand; and ‘pS of the be^ft k 

the exercise of a particular trade t0 !? e P ul)llc ’ from 

can be no ground for depriving an individnllT/h* 
compensation in resnert nf ln< l lv mual of his right to 

sustained from it Tht ^ he has 

land for burning bricks and so caused substantial* ^ hlS 
to his neighbour, it was helrl o e substantial annoyance 

it was done in a pripeTJn d l l( \ WaS no defeilce ^at 
reasonable nse of the land (a) A^th^ ■ and was a 
is entitled to use his land or house in O® tlme a P erson 

is *S££ 

may reasonably be Expected from ht ™ onvenien °es as 

th “ ” iSe • *&£ STbeti “lff h E n “t “ 

«? Z a Z°7 d Y - Turnle ^ 31 L. J. Q. B. 286 [Ex. Oh.]. 

L ■f dens ^f l ^a Co. v. Tipping, ix H. L. Cas. 642. 

I >. cwi a. 

limited y. Spicer, 30 T L R «, 6 5’ f 1 Key ser s . Hotel, 

T/a“” a « 

34 


Art 
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OF THE NATURE OF A TORT. 


Art- 100. nursery, which are noises we must reasonably expect, and 
must, to a large extent, put up with j[a). 

( 2 ) In St. Helens Smelting Go . v. Tippincrfb ) , Lord West- 
’ bury said : J Tn matters of this description, it appears to 
me that it is a very desirable thing to mark the difference 
between an action brought for a nuisance upon the ground 
that the alleged nuisance produces material inj ury to the 
property, and an action brought for a nuisance on the 
ground that the thing alleged to be a nuisance is productive 
of sensible personal discomfort. With regard to the latter 
— namely, the personal inconvenience and interference with 
one’s enjoyment, one's quiet, one’s personal freedom, any- 
thing that discomposes or injuriously affects the senses or 
the nerves — whether that may or may not be denominated 
a nuisance, must undoubtedly depend greatly on the circum- 
stances of the place where the thing complained of actually 
occurs. If a man lives in a town, it is necessary that he 
should subject himself to the consequences of those opera- 
tions of trade which may be carried on in the immediate 
locality, which are actually necessary for trade and com- 
merce, and also for the enjoyment of property, and for the 
benefit of the inhabitants of the town, and the public at 
large. If a man lives in a street where there are numerous 
shops, and a shop is opened next door to him which is 
carried on in a fair and reasonable way, he has no ground 
of complaint because, to himself individually, there may 
arise much discomfort from the trade carried on in that 
shop. But when an occupation is carried on by one person 
in the neighbourhood, of another, and the result of that 
trade or occupation or business is a material in j dry to 
property, then unquestionably arises a very different con- 
sideration. I think that in a case of that description, the 
submission which is required from persons living in society 
to that amount of discomfort which may be necessary for 
the legitimate and free exercise of the trade of their neigh- 
bours, would not appty to circumstances the immediate 
result of which is sensible injury to, the value of the 
property.” 

In Eushmer v. Polsue and Alfieri Limited (c), Warrington 
J., said that for the purpose of coming to a decision whether 

(a) See Ball v. Ray, L. R. 8 Ch. 467 ; Att.-Gen, v. Cole , [1901] 
1 Ch. 205 ; Reinhardt v. Mentasti , 42 Ch. D. 685. 

(l>) 11 H.L.Cas. 650. 

(c) 21 T* L. R. 183, affirmed in House of Lords, [1907] A. C. 121. 




working a noisy printing machine by night in Gough Square 
(a neighbourhood devoted to the printing trade) was a 
nuisance to a rei*idence adjoining the square, he was to look 
not at the defendants’ operations in the abstract and by them- 
selves, but in connection with all the circumstances of the 
locality, and in particular with regard to the trades usually 
carried on there, and the noises and disturbance existing prior 
to the commencement of the defendants’ operations ; but that 
if after taking these circumstances into consideration, he 
found a serious and not merely a slight interference with 
the plaintiff’s comfort, he thought it his duty to interfere. 
And acting on this principle, he granted an injunction 
restraining the defendants' from using their machine, 
although the machine was one of an improved type, quieter 
than those generally used, and was properly used It was 
enough that in fact it created a nuisance. His decision was 
affirmed in the House of Lords (a). 


Art. 101. Plaintiff coining to the Nuisance. 

It is no answer to an action for nuisance, 
that the plaintiff knew that there was a nuisance 
and yet went and lived near it (b). 


Or in the words of Bylbs, J„ in Hole v. Barlow (c' “It 
used to be thought that if a man 'knew that there was a 
nuisance _ and went and lived near it, he could not recover, 
because it was said it is he that goes to tlie nuisance, and 
not the nuisance to him. That, however, is not law now.” 
Ihe justice of this is obvious from the consideration, that 
if it were otherwise, a man might be wholly prevented from 
building upon his land if a nuisance was set up in its 
locality, because the nuisance might be harmless to a mere 
Held, and therefore not actionable, and yet unendurable to 
the inhabitants of a dwelling-house. 

So where a confectioner had for . many years, used a 
pestle and mortar in his kitchen in Wigmore Street,: and 


™ H T ?i 2 se P ri “ ci Pi es we re also applied by the same Judge in 
Bland v. hates, 58 Sol. Jo. 612; De Keyser’s Hotels, Limited v, 
Spicer Brothers, 30 T. L. It. 257. 


(h) St. Helen Smelting Co. r Tipping,- supra, 
(e) 27 L, J. 0 . P. 207, at p. 208. 


Art. lot 


Illustrations. 
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Wl. then the plaintiff, a physician in Wimpole Street, built a 
- consulting room in his back garden against the ’ confec 
tioner’s kitchen, and the noise from the pestle and mortar 
was a nuisance to the consulting room, it was held that 
although the plaintiff had come to the nuisance he was 
nevertheless entitled to complain of it as a nuisance But 
the right to commit a nuisance may be acquired by bavins 
committed the nuisance- complained of for upwards of twenty 
rears, not merely the cause but* the nuisance must have 
been committed for that period (a). 


Art. 102 .—Liability of Occupier and Owner 
for Nuisances. 

. (!) TIi e occupier of premises upon which a 
nuisance is created to adjoining property is 
prima facie liable. There is no liability upon 
an owner as such (5). * r 

(2) An owner who is not in occupation may 
be liable if he has originally created the nui- 
sance and let the premises with the nuisance 
complained of, 'or, when the nuisance is due 
to want of repair, has permitted the premises to 
get out of repair, and lets them with knowledge 

° rep ? lr ’ or has = as between himself 
and his tenant, undertaken the repairs (c). 

( 3 ) TThere the nuisance is caused, not by the 
state of the premises themselves, but by their 

S’ “ °™ w . h0 ^ not in occupation is not 
Uable for the nuisance, although he has let 
the premises m such a condition that they 

(it) Sturgex v. Bridgman, II CL D T < -> . 

Ueeffecfc if an ‘estSSd b ^ (jU °f l N ^ 2 Ch.' 478. “ Aste 

statute to have been an “offenSe* , t>el , n "„ ^edamd by subsequent 

[t 9 2i] W. N. 64. offienslve trade . Mayo v. Staziehev 

(i) Bussell v. Shenton. 3 Q. B. 449.* 

(S.tj 3 fj SettVl1 V ‘ P ' nor ’ 2 Salk 460; Todd v. Flight, 9 C, B. 
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are capable of being so used as to cause a 

nuisance (a). 

X ' « 

(1) Generally the person who causes or authorises the 
nuisance is liable, so a person who creates - a nuisance on 
his land and then lets it with the nuisance, is liable if the 
nuisance is continued (&.). And the purchaser or lessee 
also may be liable for continuing the nuisance (c). 

So, too, an owner of land who lets a house and under- 
taL.es, as between himself and his tenant, to repair, is liable 
i-t L.k/. reason of his not repairing, a nuisance is caused to 
adjoining premises \d). But an owner who is not occupier 
is not liable unless he can be fixed with liability in one of 
these ways (e). 

1,2) If a parson builds a factory with a chimney on his. 
land, and lets the land, he does not thereby authorise the 
user of the chimney _ so as to be a nuisance. It is not 
the existence of the chimney which is a nuisance, hut its 
use, and for this the person who uses the chimney, not the 
owner of the land, is liable (/> So, also, if a third person, 
against my will puts something on my land which is a 
nuisance to my neighbour, I am not liable, for I have not 
caused the nuisance (g). 


Art. 103. — Prescription to Commit a Nuisance .; 

The right to commit a private nuisance may- 
be acquired by grant or prescription. 

An owner of land may by express grant give to 
another a right to do that which would otherwise be a 
nuisance, e.g., to discharge foul water on to his land. If 
a person has been actually committing a nuisance for a 
great many years without objection, it is reasonable to 

(a) Rich v. Basterfidd, 4 C. B. 783. 

(b) Rosewell v. Prior, 2 Salk. 460. 

(c) PenricddocJc’s Case, 5 Go. Rep. 100 b. 

(d) Todd v. Plight, 9 0 . B. (n.s ) 377. 

(e) Russell v. Shenton, 3 Q. B. 449. 

(f) Rich v. Basterfield, supra. 

( 9 ) Saxby v. Manchester and Sheffield Rail. Co., L. R. 4 C. 
P. 198. 


Art. 10 U 


Illustrations. 
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Art 303 . presume that he has in some way acquired a right to do so, 
and at common law juries were directed to presume a lost 
grant in such eases. Eut juries were not bound to, and 
in some cases refused to, presume a lost grant which they 
did not believe ever existed in fact (a). 

The right of one owner of land to commit nuisances of 
this kind in respect of the land of Smother is a right in the 
nature cf an easement, being not a mere personal right, but 
a right granted, or presumed to have been granted, by the 
owner of land or liis predecessors in title (so as to bind all 
subsequent owners), to the owner of the land for whose 
benefit it is created for the benefit of him and all subsequent 
owneVs. 

Now, by the Statute Law of England and India it is 
seldom necessary to presume a lost grant, for where an 
easement which might at common law be claimed by lost 
grant has been actually enjoyed by a person claiming it 
as a right without interruption for twenty years imme- 
diately before action bropght, that is generally enough to 
establish the right, unless it has been enjoyed by consent or 
agreement (b). 

Illustrations. (I) Accordingly, now a person may by twenty years’ 
user gain a right to pour foul water into another’s 
stream (c). 

( 2 ) It must he noted that the period of twenty years onlv 
begins to run from the time' when the acts complained of 
begin to be a nuisance. So when the defendant had for 
more than twenty years made a noise which did not amount 
to an actionable nuisance to his neighbour, because the 


(a) The law as it stood before the Prescription Act, “put an into- 
lerable strain on the consciences of judges and jurymen,” (perl, oed 
Macxaghten in Gardner v. Hodgson’s Kingston Brewery Co., fioo-il 
A. C. 229, at p. 236). 


Ascription Act 2 & 3 Will. 4. C.71. The period is in some 
* l ‘j lse ] s , - years, as when the land of the servient tenement (that is 
the land whose owner is supposed to have made the grant) has been 
owned by some person who could not lawfully make a grant to bind bis 
successors m title, such as a tenant for life If there has been forty 
years enjoyment the right can only be defeated by showing that ft 
was enjoyed under an express grant or consent in writing. No grant 
Presumed from enjoyment fora less period than twenty 
““ “ (IXof ' 908,J 

l-A &W -77;and see Gardener v. 
Ji&lffhoa $ Kingston Breiceri/ Co. . [1903] A, C. 229. 
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neighbour s land was not built on, lie acquired no easement 
by so doing; and accordingly when the plaintiff built a 
consultation room on the land affected by the noise, and the 
noise then began to be a nuisance, it was held that the 
Act (a) Ut had n0t ac<lnired a rl " hi nn( ier the Prescription 

, ^ P erson °a-n only acquire by prescription a right to 

do acts of the same kind and amount as he has used for the 
period of enjoyment. So if he has for twenty years poured 
a certain amount of filth of a particular kind into a stream 

f + i C % U i ° n ] 7 Pr f Cribe t0 di ^harge filth of that amount and 
ot that kind, and is not justified in' pouring in anv larger 
amount, or filth of a different kind f&). * g 

No prescriptive right can be acquired to compel a man 
to submit to the penetration of his lands, by the ' roots 
of a tree planted on his neighbour’s soil (c) ; nor can a 
right of easement', to hold a Tcirtan or religious concert on 
another s land at particular times of the year, thouo-h there 
may be such a right by custom (d). A right to discharge 
smoke through some holes in a wall over a neighbour’s 
land can be acquired by prescription (e). 


Art. 103. 


Art. 10-1 — Remedy of Reversioners for 
Nuisances. 


. : Whenever any wrongful act is necessarily 
injurious to the reversion to land, or has actually 
been inj'urious to the reversion&ry interest, the 
reversioner may sue the wrongdoer (/ ). 

(1) Any permanent obstruction of an incorporeal ri°\ht, 
as of way, air, light, water, etc., may be an injury tolbhe 
reversion (g). J J 


Illustrations. 


(ff) Sturges r. Bridgman, n Ch. D. 852 fO. A.]. 

(&) Crossleg & Sons, Limited v. Liglitowler, L. R. 2 Ch. 478. 

(c) Laxmi Narayan. Banerjee v. Tara Bras anna Banerjee, 

Cal 944. , 

(A Gopinath Jen Thahnr v. Badha Kanta, 13 C. W. Si. 1002 • 
1 I. C. 108. 5 

(e) Kashinath v. Narayan, 22 Bom. 831. 

(/) Bedingfield v. Onslow, 3 Lev. 209. 

(g) Kid, gill v. Moor, 9 C. B. 364 ; Metropolitan Association v. 
Ketch, 27 L. J. C, P. 330 • Greenslctde v. MalUday, 6 Bing 379, 
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Art- 104 .-( : 2 ) But;an' action will not lie for a nuisance of a mere 

- — transient and temporary character (a). Thus, a nuisance 

arising from noise or smoke will not support an action by 
the reversioner (b). Some injury to the reversion must 
always be proved, for the law will not assume it (o). 


Art. 105. — Remedy by Abatement. 

(1) A person injured by a nuisance may 
abate it, that is remove that which causes the 
nuisance, provided that he commits no riot in 
the doing of it, nor occasions any damage beyond 
what the removal of the inconvenience neces- 
sarily requires {cl). 

(2) Where there are alternative ways of 
abating a nuisance the less mischievous must 
be chosen (<?). 

(3) A person cannot justify doing a wrong 
to an innocent third party or to the public in 
abating a nuisance. So it seems that entry on 
the lands of an innocent third party cannot he 
justified (/). e 

(1) In order to abate a nuisance an entry 
may he made on the land on which the cause of 
the nuisance is, provided notice requesting 
removal of the nuisance be first given. But if 

(a) Baxter v. Taylor, 4 B & Ad. 72. 

( 5 ) Mumford v. Oxford, Worcester and Wolverhampton Bail 
Co , 25 L. J. Ex. 26; ; Simpson v. Savage, 26 L, J. C. P. 50. 

(c) Kidgill v. Moor, 9 C. B. 364. 

( d ) Stephens Commentaries, Bk. V., Chap. I. (15th ed., Yol. III., 
p. 2S4I. It is generally very imprudent to attempt to abate a nuisance. 
It is far better to apply for an injunction. 

(«) Per Blackburn, J., in Roberts V Rose, L. R. 1 Ex 82 [Ex. 
Ch.], at p. 89. 

(/) Ibid, 
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nuisance can be abated without committing a 
trespass no notice is required (a). 

(5) An entry on another’s land to prevent 
an apprehended nuisance cannot be justified. 

It must bo observed that notice is generally necessary 
before entry on the . lands of another— but it seems that 
notice is dispensed with in three cases, viz., (a) where the 
owner of the land was the original wrongdoer, by placing 
the nuisance there ; (b) where the nuisance arises by default 
* in performance of some duty cast on him by law ; and (c) 
when the nuisance is immediately dangerous to life or 
health (b). 

(1) Thus, if my neighbour build a wall and obstruct my 
ancient lights, I may after notice and request to him to 
remove it, enter and pull it down (c) ; but whether the 
plaintiff had created scaffolding in order to build, which 
building when erected would have been a nuisance, and the 
defendant entered and threw down the scaffolding, such 
entry was held wholly unjustifiable (d). But even after 
notice abatement cannot . be justified in cases where an 
injunction would not be granted (e). 

(2) Branches of trees overhanging a man’s land may be 
cut to abate the nuisance without notice, provided this can 
be done without committing a trespass ( / ). But where a 
tree belonging to the defendant has been growing partly on 
his land and party on plaintiff’s lan^ for a number of years 
past, the plaintiff cannot cut off the overhanging branches 
or the penetrating roots of the tree, (g) 

( 3 ) A commoner may abate an encroachment on his 
common by pulling down a house or a fence obstructing 
his right Qi) ; so also may one whose right of way is 

f ■ 

( a ) Lemmon v. Webb, [1895] A. G. 1. 

(b) See Jones v. Williams , 11 M. & W, 176. 

(c) B. v. Bose well, 2 Salk. 459. 

(d) Norris v. Baker, 1 Boll. Bep. 393, fol. 1 5. 

(e) Lane v. Cajpsey, [1891] 3 Oh. 41 1. 

■(f) Lemmon v, Webb , [1 895] A. C 1. ; JLari Krishna v, Shankar 
Vithal, 19 Bom. 420; Behari Lai v. Ghisa Lai , 24 All 499 ; Luxmi 
Narayan Banerjee v. Tara Brasanna Banerfee, 31 Cal. 944. 

(g) Someshwar Jethalal v. Chunilal Nageshwar , 44 Bom. 605. 

(h) Mason v. Csesar , 2 Mod. Bep. 65. 
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obstructed (a) ; before pulling down a house, notice and 
request to remove must be given if the house is aetmlhi 
inhabited (b). 

SECTION II.— NUISANCES TO INCORPOREAL IIERELITA- 
■ MENTS. 

A servitude is a duty or service vvliio li is owned in respect 
of one piece of land, either to the owneras such of another 
piece of land, or to some other person. Property to which 
such a right is attached is called the dominant tenement, 
that over which the right is exercised being denominated 
the servient tenement. 

Where the right is annexed to a dominant tenement it is 
said to be appurtenant if it arises by prescription or grant, 
and appendant if it arises by manorial custom. Where it 
is annexed merely to a person it is said to be a right in 
gross. 

Servitudes are either natural or conventional. Natural 
servitudes are such as are necessary and natural adjuncts 
to the properties to which they are attached (such as the 
right of support to land in its natural state) and they apply 
universally throughout the kingdom. Conventional servi- 
tudes, on the other hand, are not universal, but must 
always arise either by custom,- prescription, or express or 
implied grant. The right to the employment of a conven- 
tional servitude is called an easement or a profit a prendre 
in alieno solo, according as the right is merely a right of 
user, or a right to enter another’s land and take something 
from it, as game, fish, minerals, gravel, turf, or the like. 

The easements known to our law are numerous. Mr. Gale, 
in liis excellent treatise on Easements, gives a list of no less 
than twenty-five “amongst other” instances. Any unjustifi- 
able interference with an easement or other servitude is 
a tort, and torts of this kind are usually classed with 
nuisances. As the rights interfered with are incorporeal 
hereditaments, they are spoken of as nuisances to incorporeal 
hereditaments. Torts of this kind are as various as are the 
kinds of easements and other servitudes, but in an ele- 
mentary work such as this, it is only possible to treat of 
those which most often occur in practice, namely, inter- 

(ci) Lane v. Capsey, [1891] 3 Ch. 411. 

Ch ^ ll Davhs v ’ 16 Q. B. 55(5 ; Lane v. Capsey, [1891] 3 
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ferences with : (1) rights of support for land, (2) rights of 
support for buildings, (3) rights to the free access of lio-ht 
and air, (4) rights to the use of water, and (5) rights of way 
And as to these, it is only proposed to deal with the nature 
ot the rights sufficiently to enable the student to appreciate 
wliat kind of acts amount to disturbances. The law relating 
to the acquisition of servitudes and their incidents belongs 
rather to the law of property than to that of torts. = 


Another land of incorporeal right is a franchise, and 
a disturbance of that right is a nuisance. Franchises 
include rights of ferry and market. Other rights akin to 
franchises are patent rights, copyrights, and rights to trade 
markets ; the nature and acquisition of which depend largely, 
upon the several statutes relating thereto. The richt to 
vote for members of Parliament is also a franchise^ and 
an action lies for preventing a person from exercising 
that right (a). 0 


Disturbances or interferences with profits a prendre (such 
as rights of common and fisheries) and of franchises (such 
as terries and markets) are torts,' and are properly included 
among nuisances to incorporeal hereditaments. But the 
nature of these rights and what acts amount in law to 
disturbances belongs rather to the law of property than to 
that of tor.ts, and cannot be conveniently discussed in an 
elementary work on torts. 


Art. 105t. 


Franchises. 


The law of easements in India is regulated by the Indian 
Basements Act (Y. of 1882), and in such provinces where 
this Act is not m force by the provisions of the Indian 
Limitation Xct (IX. of 190S) (6). The word “ easement ” 
has a wider signification in Indian law than in English 
law. The Indian Easements Act defines (c) an easement 
as " a right which the owner or occupier of certain land 
possesses, as such, for the beneficial enjoyment of that 
land, to do and continue to do something, or to prevent and 
continue to prevent something being done, in or upon, or in 
respect of, _ certain other land not his own,” and explains 
the expression “ to do something’ ” as “ including removal 
and appropriation by the dominant owner for the beneficial 


Indian law. 


(«) Ashby v. White, 2 Lord Kayin, 938 ; 1 Sm. L. C. 240. 

(b) The present sections 26 and 27 of the Indian Limitation Act of 
1908 correspond to ss. 26 and 27 of the Act XV. of 1877, and ss. 27 
and 28 of Act IX. of 1871. The Indian Easements Act (s. 3) expressly 
repeals these provisions as to territories to which it applies. 

(e) Section 4 of Act V. of 1882, ' 
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enjoyment of the dominant heritage, of any part of the soil 
of the servient heritage or anything growing or subsisting * 
thereon.” The Limitation Act includes (a) in the term 
easement,” a right not arising from contract by which 
one person is entitled to remove and appropriate for his own 
profit any part of the soil belonging to another or anything 
growing in, or attached to or subsisting upon, the land of 
another.” It is clear, therefore, that the term 64 easement ” 
is not used in India in its restricted sense, but includes real 
servitudes and profits a . prendre alike (6). Though under 
the Limitation Act the term 44 easement ” has been thought 
as including not only profits a prendre in gross, but likewise 
those appurtenant to land (», yet the Indian Easements 
Act excludes rights in gross from the definition of ease- 
ment” id). 


Art. 106 . — Disturbance of Right of Support for 

Land icithout Buildings . 

♦ 

(1) _ Every person commits a tort, who so 
uses his own land as to deprive his neighbour of 
the subjacent or adjacent support of mineral 
matter necessary to retain such neighbour’s land 
in its natural and unencumbered state (<?). 

(2) A man may not pump from under his own 
land a bed of wet sand so as to deprive his 
neighbour’s land of support ( f) ; but he may 


(а) Section 2. cl. 5, of Act IX. of 1908. 

(б) Dukhimidlah v. Halway, 23 Cal, 55 ; Sundrahai v. Jdyaieant, 
23 Uom. 397 ; see also General Clauses Act (X of 1897), s 3, ci. 2;. 

,J<* Chandi ChamttxRm v.,Skib Chandra Mandal, 5 Cal. 045; 
0 O. xi. K 209 : J-adtt J-halla v. Goi.tr Mohan -Jhala. 19 Gal. 544. 

(<0 Municipal Board of. Cawnpore v. Lallu, 20 All. 200. 

If). BitcMmser wRonmi, j H. L. Gas. 503 ; Birmingham Corpora - 
honx. Allen . 6 Ch. I> 284 [C. A.] ; Rowley Park Coal, and Cannel 
Co. v. London and JSorth Jf esteni Rail. Co., [19 1 7 ] A. C*. 1 1 ; Manley 

<fcTJa?$] Cal^r 121 ? M <****. * ^ration 

if) Jordeson r. Ballon. etc. Gat Co., [1899] 2 Ch. 217 [C. A.]. 
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pump .water from under his own land with 
impunity, although the result may he to deprive 
his neighbour’s land of support («). 

(3) In order to maintain an action for distur- 
bance of this right, some appreciable subsidence 
must be shown ( b ), or, where an injunction is 
claimed, some irreparable damage must be 
threatened ( c ). 

(I) The right of support may be destroyed by 
covenant, grant or reservation (d). 

In India, the term “ easement ” includes “tlie n'o-ht 
of every owner of laud that such land, in its natural 
condition, shall have the support naturally rendered by 
the subjacent and adjacent soil of another person ” (/). 
The removal of the means of support to which a dominant 

owner is entitled does not give rise to a right to recover 
caused^/) 1011 Un 6SS and until subst antial' damage is actually 

.« J 1} Humphries v Brogden ( g ), Lord Campbell' said : 

the right to lateral support from adjoining soil is not, 
like the support of one building from another, supposed to 

fjxu*’ but lt n is a right of property passing 
h the soil. If the owner of two adjoining closed conveys 
away one of them, the alienee, without any grant for that 
■purpose, is entitled to the lateral support of the other closes 
the very instant when the conveyance is executed, as much 
as atter the expiration of twenty years or any longer period. 
Jdanmtione where there are separate freeholds from the 
surtaee ot the land and the mines belong to different owners, 

M $ v- SoAkiusou; L.R. 4 Ex. 348 j but see per Lisdlev, 

M. E., m Meson v. Sutton, etc Gas Go,, [1899] 2 0 h„ at p. 239 

(6) Smith j. Thacherah, L. R. 1 C. P. 064, as explained in Att.-Gen 
Conduit Colliery Co., [1895] 1 Q. B. 301 [C. A.], at p. 343. 

(e) Birmingham Corporation v Allen, 6 Ch. B. 284 fC. A.] 

T V - JFil T’ 8 HL ' Gas ‘ ^8 5 Aspden v. Seddon, 

n 5 : 1 y, 1 ' A ljP- 394 , and cases there cited ; Davies v. Powell 

Duffryn Steam Coal Co., [1921] W. N. 161 [C. A-] 

(«) Section 7, illus. (e). 

mpra ^ e ° doa 34 j Burnrha ISiath Gupta v. Corporation of Calcutta, 

(a) n Q. B. 739. 
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Art. 106. 


Subterranean 

water. 


Exception. 


we are of opinion that the owner of the surface, while 
unencumbered by buildings and in its natural state, is entitled 
to have it. supported by the subjacent mineral strata. Those 
strata may of course be removed by the owner of them 
so that a sufficient support is left ; but if the surface 
subsides and is injured by the removal of these strata, 
although the operation may not have been conducted 
negligently nor contrary to the custom of the country, the 
owner of the surface may maintain an action against the 
owner of the minerals for the damage sustained by the 
subsidence. 

(2) But although there is no doubt that a man has no 
right to withdraw from his neighbour the support of adja- 
cent soil, there would seem to be nothing at common law to 
prevent him draining that soil, if for any reason it becomes 
necessary or convenient for him to do so. It has therefore 
been held that he is not liable if the result of his drainage 
operations is to cause a subsidence of his neighbour’s land(ix). 
But whatever may be true of percolating waters themselves, 
if a man withdraws, along with that water, quicksand or 
water-logged soil, and in consequence thereof his neighbour’s 
land settles and cracks, he will be liable (b). And t°he same 
remark applies a jfoi ttovl to the withdrawal of pitch or other 
liquid mineral, and (it is submitted) to mineral oil 'cl. 

(o) _ Companies governed by the Railways Clauses Con- 
sohdation Act, lfc45, by virtue of the mining sections (ss. 

1 1 ' b5), do not acquire a right to support in respect of mines 

within 40 yards of a, railway, but as to all the mines outside 
that limit the common law right to lateral support for its 
railway is maintained unaffected ( d ). 


vJn Poj}p ! cadl v - Hodkimon, L. R. 4 Ex. 248 ; but see the ohser- 
xatious 011 this ease made by Lixdley, M. R, and Rigby, L. J„ m 
Jorieson v. Sutton, etc . Gas Co., [1899] 2 Gh. 217 [ 0 . A.], at pp. 239. 
243* • ~ y 

P, <?>% r as dl m , in Su ^ £ r,lio11 T > Brunner, Mond & 

■ K 't K 822- t Tlltn >‘ 1 tl,e were held not liable for 

pu iipm 0 brine from under their laud though the result was to remove 
Uw support ot neighbouring land by dissolving the salt in the subsoil, 
and S however, turned on the special circumstances of the caw 

num™d S rL S f PP ° the ,f eaeral P"^ that brine may be lawfully 
pumped so as to remove tlie .support of adjacent lauds. 

f aif ? n r t'\ aa L Co - C ,8 99] 2 Oh. 217 ; Trinidad 
Asphalt Co. Amhard, [1899] 2 Ch. 260, and [1899] A. G. 594 [P C] 
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Art. 107. — Disturbance of Support of 
Buildings. 

0-) A tort is not committed Toy one who so 
deals with his own property, as to take away the 
support necessary to uphold his neighbour’s 
buildings , unless a right to such support has 
been gained by grant, express or implied (a), or 
by twenty years’ uninterrupted user, peaceable, 
open, and without deception ( b ). 

(2) But the owner of land may maintain an 
action for disturbance of the natural right to 
support for the surface notwithstanding build- 
ings have been erected upon it, provided the 
weight of the buildings did not cause the 
injury (c). 

Where support from one person’s land, or things affixed 
thereto, has been peaceably received by another person’s 
land subjected to artificial pressure, or by things affixed 
thereto, as an easement, without interruption and for 
twenty years, the right to such support becomes absolute (d), 

(1) Thus, in Partridge v. Scott ( e ), it was said that 
“rights of this sort if they pan be established at all, must, 
we think, have their origin in grant. If a man builds a 
hoase at the extremity of his land, he does not thereby 
acquire any easement of support or otherwise over the land 
of his neighbour. He has no right to load his own soil, so 
as to make it require the support of his neighbour’s, unless 
he has some grant to that effect.” So, again, as between 
adjoining houses, there is no obligation towards a neighbour, 

(a) Partridge v. Scott, 3 M, A W. 220 ; Brown v. Bolins, 4 H. & 
N. 186 ; North Eastern Bail. Co. v. Elliott, .29 L. J. Ch. 808. 

( h ) Dalton v. Angus, 6 App. Oas 740 ; Shaik Yacoob v. Maung 
Ohn Chine, 8 Bur. L. R. 1. 

(c) 'Brown v. Robins , 4 II. & N. 186 j Strop an 'v. Knowles, 
Hamer v. Same! 6 H. & N. 454. 

( d ) See Ramahrishia Aiyar v. Sitaram Aiyar, 37 Mad. 527. 

(e) Ubi-supra. See Anando Lai Das v. Baihantho Bam Rai, 

5 Cal. 283 ; Shailf Yqcoob y. Maung Ohn Cldne, supra, ; 
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cast by law on the owner of a house, merely as such, to 
keep it standing and in repair; his only duty being- to 
prevent it from being a nuisance, and from falling on to his 
neighbour's property (a). 

2) But a grant of a right of support for buildings is 
gained -by uninterrupted, user for twenty years, if the 
enjoyment is peaceable and without deception^ or conceal- 
ment, and so open that it must be known that some support 
is being enjoyed by the plaintiff’s building (b). 

(3i The right of support for an ancient building by 
adjacent buildings may be acquired ' by prescription in 
the same way as may the right of support by adjacent 
lands fe). 


f ir Though no right of support iter a building has been 
sained, yet if the act of the. defendant would have calised 
the site of the building to subside without the buildino- the 
defendant will be liable, not merely for the damage done to 
the land, but also for the injury caused to the buildino- 
For he will have committed a wrongful- act (viz an act 
causing the subsidence of his neighbour’s landh’and will 
consequently be liable for all damages which might reason- 
art f F) C ' )ee * 1 ant i c ip a ted as the Consequence of that : 


Art. 108. 


-Disturbance of Bight to Light 
and Air. 


, ^ There is no right, ex jure naturce. to the 
free passage of light to a house or build ,,? w 
such a right may be acquired by (a) express “ 

wt refe™ u™?e, the 

(a) Ckauritler v. Sobinson, 4 Ex 163 . 

H) Dalton v. Angus, 6 App. Cas. 740. 

(c) Lima it re v. Davis, 19 Oh. D. 28 r.' 

ample of a proper^for ? H ' * N \ 4 54- For an 
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menfc of the such light for the full period of 
twenty years without inteiwuption submitted to 
or acquiesced in for one year after the owner 
of the dominaoit tenement shall have had notice 
thereof, aiid of the person making or authorising 
such interruption (a). 

(2) A right to the free access of air through 
a particular defined channel, or through a par- 
ticular aperture, may be acquired ( b ) in the same 
way as a right to light. But a right to the free 
access of air over land to land or buildings at 
large cannot (it seems) be acquired (e), 

(3) Where the owner of a house has acquir- 
ed a right over land to light in respect of any 
windows in that house, any person who builds 
on that land so close to those windows as to 
render the occupation of the house uncomfort- 
able according to the ordinary notions of man- 
kind, and (in the case of business premises) as to 
render it impossible to carry, on business therein 
as beneficially as before, commits a tort ( d ). 

In -England, rights to light are acquired under the 
Prescription Act, but rights to air *are acquired under the 
common law. The' statute law of India places rights of 
light and air on the time footing, and allows similar 
acquisition by prescription ( e ). 

(1) Implied grants of easements are generally founded 
on the maxim, “A man cannot derogate from his own 
grant.” In other words, the grantor of land which is to 

(a) 2 & 3 Will. 4, c. 71, ss. 3, 4. 

(b) Bass v. Gregory, 25 Q. B. D. 48! ; Cable v. Bryant, [1908] 
1 Ch. 259. 

(c) Webb v. Bird, 13 0. B. (n.s.) 841 ; Bryant v. lefever, 4" 0. P. 
D 172 [C. A.] ; Chastey v. Aekland, [1895] 2 Ch. 389 [C. A.] ; see 
S. a, [1897] A C. 155. 

( d ) Colls v. Some and Colonial Stores, Limited, [1904] A. C. 179 

(e) Indian Easements Act, s, 15 ; Indian Limitation Act of 1908, 
s. 26 ; see Delhi and London Bank, Limited v. Sew Lall Dwtt, 14 
Cal. 839 ; Sarubai y, Bapni, 2 Bom. 660. 
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Art. 108. 


Fight 
gained by 
j reseription. 


be used for a particular purpose is under an obligation 
to abstain from doing anything on adjoining property 
belonging to him which would prevent the land granted 
from being used for the purpose for which the grant was 
made («). 

( 2 ) To gain a right by prescription under s. 3 of the 
Prescription Act, 1832 (6), there must be user without the 
written consent (c) of the owner of the servient tene- 
ment, uninterrupted for twenty years, from the time when 
window spaces are complete and the building is roofed 
in (<i). As, however, by s. 4 , nothing is to be deemed 
an interruption unless submitted to for a year after notice, 
it has been held that enjoyment for nineteen years and 
330 days, followed by an interruption of thirty-five days 
just before the action was commenced, was sufficient to 
establish the right (e). However, for the purposes of 
commencing an action an inchoate title of nineteen years 
and a fraction is not sufficient, and no injunction will be 
granted until the tw r enty years have expired (/). 

In India, where the access and use of light or air to and 
for any building has been peaceably enjoyed therewith, as 
an easement without interruption and for twenty years, the 
right to such access and use of light or air becomes absolute, 
and nothing is an interruption, unless -where there is an 
actual cessation of the enjoyment by reason of an obstruction 
by tlie act of some person other than the claimant, and unless 
such obstruction is submitted to or acquiesced in for one 
year after the claimant had notice thereof, and of the 
person making or authorising the same to he made (g). 


(a) Aid in v. Latimer Clark, Muirhead <f- Co , [1894] 2 Ch 437. 

(b) 2 & 3 Will. 4, e. 71. 

(?) Verbal consent is not enough to prevent acquisition of the mht . 
Mallam v Rose, [1915] 2 Ch. 222. ^ 

(rf) Coll is v. Laugher , [1894] 3 Ch. 659 ; and the section does not 
apply to doorways ; Leret r. Gaslight and Coke Co., [1919] 1 Ch. 24. 

(e) Flight v. Thomas, 1 1 A. & E 688 [Ex. Ch.]. 

v }/r 2 ^ 0 ni Bai o ers ™J City I 10711 }™ Commissioners of Sewers, 
4o6 95 ^ 2 ^ 708 ’ Bhuban Mohun Bamrjee, 12 B. L. R. 

tJ^i ndi “®f menfe f e , fc ' s ' * 5 - The provisions of the Limita- 
S ™ lIar ’A SCept , that S - - 26 re( l uil ' es that the access and use 

en3 T d “ aS 0f ri S hi >” le ’ in the assei '- 

hi u w - *• «»• 
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The English law requires the knowledge and the acquiescence 
of the servient owner to create a right by prescription, 
but the Indian legislature has not laid down this rule and, 
consequently, ignorance of the servient owner would not be 
a bar under the Indian Acts (a). 

( 3 ) Actions to prevent, or to claim damages for, inter- 
ference with ancient lights, are frequently spoken of as 
cases of light and air, and the right relied on, as a right to 
the access of “ light and air.” Most of the cases relate 
solely to the interference with the access of light, and it 
has been said that a right to the access of air over the 
general unlimited surface of the land of a neighbour cannot 
be acquired by mere enjoyment (6). Thus, in Webb v. 
Bird (c), it was held that the owner of an ancient windmill 
could not, under the Prescription Aet, prevent the owner of 
adjoining land from building so as to interrupt the passage 
of air to the mill. A similar decision was given in Bryant 
v. Lefevar (d), where it was sought to restrain the defendant 
from building so as to obstruct the access of air to the 
plaintiff’s chimneys. But there seems really to be no 
difference in principle between easement of light and of 
air (e), and a right to the uninterrupted passage of air 
through a defined aperture, such as a window used for 
ventilation (/), or a ventilating shaft (g), may be acquired 
by grant or prescription. 

The Indian Easements Act says that a right to a free 
passage of light or air to an open space of ground cannot 
be acquired by prescription (h). A night to enjoy a flow of 
south breeze without obstruction may be acquired by express 


(a) Arzcm v. Bahai Clmndar, io Cal. 216 (but see Bhwban 
MoTmn Bamrjee v. Elliot, 6 B. L R. 85, where the cause of action 
arose in the town of Calcutta, and so the English law was applied;. 

(b) Per Cotton, L. J., Bryant v. Lefever, 4 C. P. D 172 [C A.]. 
See also Cliastey v. Acklancl, [1895] 2 Oh 389 [ 0 . A.] ; [1897] A. C. 
155 - 

(c) 13 G. B. (ns.) 841. 

(d) Supra See Eardswall Balumal v. Eundabai, 7 S. L. R. 21 ; 

20 I. C. 544 

(<?) Thadomal Begrai v. Jesumal Beharimal, 6 S L. R. 255 ; 
19 I. C. 843. 

(f) Caller, Bryant, [1908] 1 Oh. 259. 

( g ) Bass v. Gregory, 25 Q. B. D. 481. 

1 A) -Section 17 (b). 
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Art. 103 . 


Derive of 
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grant, but not by presumption arising from user, whether 
the presumption is one of prescription or not (a). 

( 4 ) Where a right to light has been acquired by express 
grant, the question whether any substantial infringement of 
the right has taken place must depend upon the construc- 
tion of the grant. But where a right has been acquired by 
implied grant or under the Prescription Act, the owner of 
the right is entitled to prevent any person from building so 
close to the window in respect of which the light is acquired 
as to render the occupation of the house in which the 
window is situated uncomfortable according to the ordinary 
notions of mankind, and (in the case of business premises) to 
prevent the owner from carrying on business as beneficially 
as before (6). The sole question to be determined in deciding 
whether a right to light has been so far infringed as to 
give rise to an action is -whether the obstruction is so °reat 
as to amount to a nuisance (e). It follows, therefore,' "that 
the use of an extraordinary amount of light for twenty 
years will not give rise to a right to receive that amount of 
light always, because the question whether an obstruction 
of light is so great as to be a nuisance cannot be affected by 
any considerations of what the light has been used for (ch. 
Very generally speaking an obstruction of the light which 
flows to a window will not he considered a nuisance if the 
light which remains can still flow to the window at an angle 
of forty-five degrees with the horizontal, specially if there 
is good light from other directions as well (e). 


In provinces to which the Indian Easements Act has not 
been extended, the afouesaid principles of English law have 
been followed. In Vagram y. Khettranath Karformah it 
vas said, “Principles of general convenience upon which 
le presumption of right to light by prescription or grant 
depend, require that lights in a dwelling-house, which have 
been uninterruptedly used for a long time, should not he 
darkened so as to render the house unfit for habitation, 


h Ti - f a i ram J- Khettranath Karformah, 3 B. L. R. (0 C J.) ,8 
Delhi London Bank, Limited v. Bern Lai Butt, 14 Cal. 8;o ■ Saro- 

■^3 C B *N V 's 8?r ’ 36 a L - J - 406 ( folIowic S Webb l Bird, 

( 5 ) Colls v. Borne and Colonial Stores, [1904] A. C. 179. 

(c) Ibid, per Lord Davit, at p 204; Semon ( Charles ) & Co., 
Ld.v Bradford Corporation , [1922I 2 Ch. 727. 

{d) Ambler v. Gordon, [1905] I K. B 417. 

1.90V AC C Z tts V-K?™ «** Colonial Stores, 

L 904. A- C , at p. 2 to ; and see Line v. .Jolly, [1905] 1 Ch. 480 [C, A ]. 
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but they do not require such a presumption as -would impede Art. 103 . 

the erection of buildings on the servient tenement, which 

would not deprive the dominant house of any degree of 
what was reasonably necessary for comfortable habitation. 

. . . To give a right of action (in a case where there is 

no express contract on the subject) for an interference with 
the access of air to dwelling-houses by building on adjoining 
land, the obstruction must be such as to cause what is 
technically called a nuisance to the house ; in other words, 
to render the house unfit for the ordinary purposes of habi- 
tation and business” (a). 

The “ 45 -degree rule” is not a positive rule of law, but is 
a circumstance which the court may take into consideration 
and is especially valuable when the proof of obscuration is 
not definite or satisfactory (6). 

The Indian Easements Act does not follow the English 
rules, but says that the extent of the prescriptive right to 
the passage of light or air to a certain window, door or 
other opening is that quantity of light or air which lias been 
accustomed to enter that opening during the whole of the 
prescriptive period, irrespectively of the purposes for which 
it has been used (c). 

An action for compensation for disturbance of the ease- 
ments of light and air will lie in the event of substantial 
damage. Damage is substantial if it interfere materially 
with the physical comfort of the plaintiff, or prevent him 
from carrying on his accustomed business in the dominant, 
heritage as beneficially as he had done previous to in- 
stituting the suit ; and in the case of disturbance of easement 


(a) 3 B. L R. (0 0 . J ) 1 8 ; Moihoosudan v. Bissonatk, 15 B. L. 
R. 361 ; Delhi and London Bank v, Hem Lai Dutt, 14 Gal. 839 ; 
John Alexander Anderson v. Hardut Roy Chamarict, 9 C. W. N. 
543 ; Saji Ahmed Moola Dawood v. Poker Mill, 5 Bur. L. T. 1 16 ; 
15 I. C 945; Balthazar & Sons v. Patail, 1 1 Bur. L. T. 109549 
I. C. 458 ; Peter Charles Earnest Paul v. William, Roboon, 42 Gal. 
46 ; 41 I. A. 180. 

( 5 ) Delhi and London Bank v. Hem Lai Dutt, supra ; Bala v. 
Maharu, 20 Bom. 788. 

(c) Section 28 (o' ; JLunni Lai v. Kundan Bill, 4 A. L. J 417 \ 
Chotalal Mohunlal v Lalluhai Sur Chand, 29 Bom.. 157; Framji 
Shapurji v Framji Fdulji, 30 Bom. 319 ; Esa Abbas Sait v. Jacob 
Harrow, Sait, 20 M L. J. 291 ; 7 M. L. T. 345; 4 I. G. 415 ; 
Ramanjtclu Naidu v. Apparanji annual, 21 M. L. J. 313 9 I C. 

417. See Calcraftv . Thompson, 15 TV. R. 387. 
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of air, if it interfere materially with the physical comfort of 
the plaintiff, though it is not injurious to his health (a}. 

No action lies for the obstruction of a mere view or 
prospect. _ “That for stopping as well of the wholesome 
air as of light, an action lies, and damages can be recovered 
from them, for both are necessary . . . but that of prospect, 

which is a matter only of delight, and not of necessity, no 
action lies for the stopping thereof, and yet it is a <n-eat 
commendation for a house if it has a long and large prospect 
. . . But the law does not give you an action for such 

things of delight” (b). 

The law of England does not recognise a right to undis- 
turbed privacy (c). The Indian Easements Act classes it 
under customary easements, and allows it to be acquired by 
local custom (d). J 


(or) Section 33. 

<fi) Per What, O.J., in Aid red's Cate, 9 Coke’s Rep S 8- Itt 
Gen v. Doughty, 2 Yes. Sen. 453 5 Bagram v Khettranaih 
Katformah, supra ; Eurusu Kostlia v Thommai Savarimuthu 
20 M. L. J 36; ; 6 I. C 780. 

(c Junes v. Taplimj, 12 C B. (ns.) 826; Turner v. Spooner 
30 L. J Ch. 801. r J 


(f> Seetln .8 illus. (b) This right has been recognised in 
Bombay, Allahabad, afad the Punjab iManishanker v Trilcam 
n w'’n S T> H- C V H . 4 V Zumr J i Premchand v Bai Jarer, 6 

\ r 'r^™ ajja R S m 7 F 7 lira > C' 9 ' 5 ] P- L. R. 74 ; 29 
L 0 ,./ 5 / 5 Sundar Dana, 38 Bom. 1; Maneklal 

Mot dal v. Moganlal Sarottamdas, 44 Bom 496; Nathubhai v 
Chaganlal, 2 Bom. L. R. 454 (limited to particular apartments 
secluded from observation) i Shrinivas v. Magistrate of Dharwar, 

%r ■ ftAr n 6 J not P^^ lent ln Dhanv ’ ai ') ; Shah Mahomed v 
Sampan, 661 . C. 8S3 available for roofs of houses in Sindh) ; Lachman 
^. Jamna Prasad ,0 All. 162; Gokal Prasad, v. Sadho. 10 All. 
35 . 8 ’ rlbdul Sahman v. Snub, .6 All. 69 (does not depend on 
leligion Abdul Sahmanv Bhagwan Das, 29 All. 382; Sheonath 

If \fa ll r B h lSSaV ’\ l - f L ' 'I, o 8 5 Nanuh Ghand v. LaUa, 21 P. R. 
869: Gohree r Jaintee 9 iJ>. R ,869; Shihdyal v Golab. 96 P. R 

Go K al r C/l 7 d ’ J 9 F R. 1882; also Mohammad 
Y - ? awad > }S I- c. 270; hut not in Calcutta and 
Madias ; Snnath Datta y Sand Eishore Basil, 5 W. R 20S • 

Zahar 6 SI S V £ - R 6 ? 7 ; v JihW 

b . 7 h 7 °; JLomatht v Gurunatha, 3 M. H. C R 141 ■ 

36 C S L J ’ 18 Mad 163 ; ZkW v. AwS 
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Art. 109. — Disturbance of Water Rights. Art top. 

(1) Every owner of land on the banks of a 
natural stream has a right ex jure natures to the 
ordinary use of the water which flows past his 
land ie.g., for irrigation, feeding cattle, domestic 
purposes, etc.) (a). Such an owner may also 
make use of the water for other purposes than 
ordinary ones, provided that, in so doing, he 
does not interfere with the similar rights of other 
riparian owners lower down the stream (b). 

(2) An artificial watercourse may have been 
originally made under such circumstances, and 
have been so used, as to give to the owners on 
each side all the rights which a riparian pro- 
prietor would have had if it had been a natural 
stream (c). 

(3) There is, however, no right to the con- 
tinued flow of water which runs through natural 
underground channels, which are "undefined 
or unknown, and can only be ascertained by 
excavation ( d ). 

m 

(4) No one has a right to pollute the water 
percolating under his own land and flowing 

(«) In India the use of water for irrigation purposes has been held 
to be not primary and natural but only secondary, and extraordinary 
or artificial, so only a reasonable proportion of the water can be used 
for the such purposes ; Bellhadar v. Sheik Barkat All, 1 1 C W. N. 

85, See also Fitcher v. Secretary of State for India, 32 Mad 161 $ 

Eanchand v. Kanchan Mahto, 5 2' I. C. 276 ; Mahabir Saint v Bam 
Saran Saint, 51 I, C. 949. 

( 5 ) Miner v. G-ilmour, 11 Moo P. C. C. 13 1 ■, JEmlrey v Owen, 

6 Ex. 353; Baldeo Singh v. Jugal Kishore, 33 All 6,9. 

I e ) Bail y Co. v. Clark, Son and Morland, [1902] 1 Ch. 649 
[C. A,] ; Whitmore’s ( Fdenbridge \ Limited v. Stanford, [1909] 1 
Oh. 427. 

(d, Chasemore v. Richards, 7 H. L. Cas, 349 ; Bradford Corpora „ 
iron v. Ferrand, [1902] 2 Ch. 655. 
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Art 109. thence by underground channels into another 
land so as to poison the water which that other 
has a right to use (a). 

The law in regard to riparian owners is the same in 
India as in England, and is stated in illustration (h) of s. 7 
of the Indian Easements Act (&). 


Illustrations. 

Rights of 

riparian 

owners. 


( 1 ) Every riparian owner may reasonably use the stream 
for drinking, watering his cattle, or turning his mill, and 
other purposes connected with his tenement, provided he 
does not thereby seriously diminish the stream (c). But lie 
has no right to divert the water to a place outside his 
tenement, and there consume it for purposes unconnected 
with the tenement ( cl even though' he does not thereby 
diminish the flow of water to a lower riparian tenement (e). 

( 2 ) The right to water flowing to a man’s land through 
an artificial water-course, constructed on a neighbour’s land, 
must, unlike the natural right to that flowing in a natural 
channel, rest on some grant or arrangement, either proved 
or presumed, from or with the owners of the lands from 
which the water is artificially brought, or on some other 
legal origin. Such a right may be presumed from the time, 
manner, and circumstances of the enjoyment of the ease- 
ment (/). 


But an upper riparian owner is entitled to drain water, 
provided the amount diverted does not exceed the amount 
which he has himself by artificial means put into the 
stream (y). 


(a) Ballard v. Tomlinson, 29 Ch. D. 115 [ 0 . A.]. 

(b) Narayan v. Keshav, 23 Bom. 506. 

(e) Kmbreyv Owen , 6 Ex 343; White (John) 8 f Sons v. White 
(J and M.), [1906 1 A. C 72; (First Assistant Collector of Nasik 
v. Shamji Dasrath Patil, 7 Bun 209 ; Deli Prasad Singh v. 
Joynath Singh, 24 Cal. 865 ; 24 I. A. 60 ; Narayan v. Keshav, 
supra; Perumal v. llamas ami, it Mad 16 ; Athurati v Secunder, 
4 W. R. 28 ; Sardoican v. Hurbwns, 1 1 W. R. 254 ; Dinkar v. 
Narayan, 29 Bom. 357 ; Sheo Narayan Singh v. Chandra Bhal, 10 
I. C. 181 ; also Tka v. Pan Ma Gale, 3 L. B. R 23. 

(d) . McCartney v. Londonderry and Lough Swill y Bail. Co, 
[1904] A. C. 304; Aiyaou Moopan v. Swaminatha, 28 Had 288. 

(e) Aiyavu Moopan v. Swaminatha, supra. 

{ f ) Bomeswar Persad v Koonj Behari, 4 Cal. 633 ; 6 I. A. 33. 
(g) Fischer v. Secretary of State for India, 32 Mad. 141. 
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. ( 3 ) If the rights of a riparian proprietor are interfered 
-with, as by diverting the stream or abstracting or fouling 
the water, he may maintain an action against the wrong- 
doer for violation of the right, event though he may not be 
able to prove that he has suffered any actual loss (a). So 
if one erects a weir which affects the flow of water to 
riparian owners lower down the river, an injunction will 
be granted ( 5 ). 

( 4 ) There is no right to dam hack or exhaust the water 
to the prejudice of the rights of lower riparian owners in 
the absence of special custom to sanction it (c). 

( 5 ) But where a riparian owner takes water from a river, 
and after using it for cooling certain apparatus returns it 
undiminished in quantity and unpolluted in quality, a lower 
riparian owner has no right of action. -Bor his only right is 
to have the water abundant and undefiled, and that right 
is not infringed ;<£). 

(6) The owner of land containing underground water, 
which percolates by undefined channels, or by defined but 
unascertained channels, and flows to the land of a neighbour, 
has the right to divert or appropriate the water within his 
own land so as to deprive his neighbour of it (e). The same 

(a) Wood v. Wander, 3 Ex. 748 ; Fmbrey v. Owen, 6 Ex. 353 ; 
Crossley v. Lightowler, L. R. 2 Ch 478 ; Shunkar v. Gurbhoo, 1 5 
W, R. 216. 

(b) Belfast Ropeworks v. Boyd, 21 ~L. R. Ir. 560 [ 0 , A], 

(c) Narayan v. Keshau, 23 Bom. 506; Belbhadar Per shad 
Singh v. Sheik Barkat Ali, 4 C. L. J. 370 ; uC. ff I. 85 ; 
Mahadu Hama v. Narayan YesJi Shet, 6 Bom. L. R. 291 ; 
Rangappa Naicker v. Appalaraja, 33 I. C. 503, Secretary of State 
v. Palaniappa, 6 L. W, 572; 41 I. C 24; Secretary of State v. 
Ambalavana Pandarasannadhy, 37 Mad 369; Krishna Dayalv. 
Bhawani Koer, 3 Pat. L. W. 5 ; JXeeramind r. KJmbeerunissa, 15 
W. R. 576; Chumroo Singh v. Mullick Khyrut, 18 W. R, 525; 
Ran Bahadur v. Pudhi Rai (1864), W. R. 349. 

(d) Kensit v. Great Pastern Rail. Co., 27 Ch, D. 122 [C. A]. 
In that ease the water was abstracted by a non-riparian owner under 
a license from a riparian owner. The license however, could not 
confer any right, as a riyarian owner clearly cannot confer on others 
such rights as he has as riparian owner. But, as the action failed 
against tfie non-riparian owner, a fortiori it would against a riparian 
owner taking away water and returning it undiminished and un- 
polluted, See Wazira v. Sipadar Khan, 33 P. R 1867. 

(e) Chasemore v. Richards, 7 H. L. Cas. 749; Bradford, Corpora- 
tion v. Ferrand, T1902] 2 Ch. 655; Bradford Corporation v. Pickles, 

[.895] A. C. 587. 

37 
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Alt? 109 , 


Fouling 

underground 

water. 


Exception. 

Prescriptive 

rights. 


rule applies to common surface water rising out of springy 
or boggy ground and flowing in no defined channel (a). 


( 7 ) So a prescriptive right to throw back water and 
keep it standing on the land of another exists only in the 
case of water flowing in a defined stream, and cannot apply 
to surface water not flowing in such a stream though it 
might ultimately, if not arrested, flow into a tank (6' 


(S) Under the Indian Easements Act, a right to surface 

wi ^ ter , i°- flowin §’ in , a stream and not permanently 
collected in a pool, tank, or otherwise, and a right to under- 
ground water not passing in a defined channel, cannot be 
acquired by prescription (c). 


( 9 ) But although there can be no property in water 
running through underground undefined channels, yet no 

on 0 is to pollute water flowing beneath another’s 

Thus ’?. n Ballard v. Tomlinson {d ) i where neighbours 
each possessed a well, and one of them turned sewage into 
his well, in consequence whereof the well of the other 

.“ 7 n P olIut ® d > ^ held by the Court of Appeal that 
an action lay ; for there is a considerable difference between 
intercepting water m which no property exists, on the one 
hand, and sending a new, foreign and deleterious substance 
on to another s property, on the other. The one merelv 
deprives a man of something in which he has no property 
the other causes an active nuisance. E P y 5 

Rights in derogation of those of the other riparian pro- 
prietors may he gained £y grant or prescription (e). P 


414 \ Mmarayana v. Mamudu, 37 Mad J. £, ■ 
Jjd.iss€y > v. Blimramian An 1 a-q t? o t 34 ? -M. it7ishi 
EatyiWdkajiZ Z n. 288? ^ B; Ja ™'dan Ganesh v. 

n o ^- c ^ la ^ a J a ^ of ’ Venkatatfiri v Secretary of State 28 M T T 
93; 6 I. C 800 ; D. Gangatharadu v. D. NaLiuZl lupra 
(n Section 17 ( e ) and (d). 

(d) 29 Ch D 1 15. 

(S> See Mason v Mill otswaj.., n , _ 

1 H. & N. 7 8 4; Bddan Tlufur v. (^64 °)ZZ’ 
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Ar. 110 . — Disturbance of Private Bights of 
Way. 

(1) A right of way over the land of another 
can only anse by grant, express or implied, by 
immemorial custom or necessity {a), or by pres- 
cription ( b ). 

(2) A person commits a tort who disturbs 
the enjoyment of a right of way by blocking it 
up permanently or temporarily or by otherwise 
preventing its free user. 

We are here dealing with private rights of way, as dis- 
tinguished from public rights of way. A public way or 
highway is a right enjoyed by the public to pass over land. 
A private right of way is a right one person may enjoy by 

o-rant or prescription to pass over another s land, or whic i 
an owner of land may have by grant or prescription for 
himself, liis tenants and servants to pass over the lands ot 
another. 

There may also by custom be a way which can only be 
lawfully used by the inhabitant of a parish for going to and 
from the parish church (c) 

The following rights of way have been recognised by 
Indian courts; 'for worshippers (d), foot-passengers (e), 


{a) Cham Surnolcar v. Dokauri Chllndar, 8 Cal. '/ 

Retina Chandra, 5 Bom L R, 6 S o; Munmpahty oj ' JPoona . 
Vaman, 19 Bom. 707; B hug wan v. ICosal, 7 W. R. 27 , 

Shah v. Bnmsan, 10 W. R. 363. 

(5) Savalgiappa v. Basvgnappa 10 B H_C. R J599 i : 
mooLn 23 W R. 40> ; Mohim Chunder v. Ckundee, 10 W. K. 
1 1 Joy °Zrga v. Juggernath, 15 W. R 295 ; Sura Lalv. 
Varamessur 15 W. B. 401 ; Sambhai Dalai v. T allabbhcn 
Jhaverbhai, 45 Bom. 1027; Fatteh Mahomed v. Amir Debt, 2 Lah. 
L. J. 499. 

(c) See BrocMebanJc v. Thompson, [1900I 2 CI1 344 - 

[d) Sheikh Mangree Mian v. Behan Lai, 6 Pat. L J. 11 , 1 

1 V^'ohik Chandra Chaudriv 

19 Bom. 797 ; v. Lallu Blm, 2 bom. b. B. 
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for sweepers (a), for cattle (b), for passage of boats (c), for 
cai’riage (d), for general purpose (e), and in particular 
seasons of the year (/). 

It does not require a permanent obstruction to give rise to 
a right of action. Thus padlocking a gate (g), or permitting 
carts or wagons to remain stationary on the road in the 
course of loading and unloading, in such a way as to obstruct 
the passage over the road, will give rise to an action( 7 i). 


(a) Jadulal MullicTc v. Gopal Chandra Mukherji, 9 Cal. 778; 
13 Cal. 136; 13 I A. 7 ; Esubai v. Damodar, 16 Bom. 552 (in this 
case the application of the rule in Bolton v. Bolton, 11 Ch, D. 971, 
to India was doubted) ; Yosef David Varulekar v. Moses Solomon, 
24 Bom. L. R 298 ; Kunjammal v. Rathnam Billed, 45 Mad. 633. 

(i) Jai Durga Dasi v JagannatJi Bai, 15 W. R. 295 ; Mahamed 
TJnsar v. Sefatullah 22 W. R. 340 See Lai Bahadur v. Bameshar 
Dayal, 43 All. 345. 

(c) Lohanath v Monmdhun , 20 W. R. 293 ; Kailash Chandra v. 
Sonatun Chang Bainii, 7 Cal. 132; Durga Char an Dkar v. Kali 
Kumar Sen, 7 Cal. 145. 

- (d) Banchordas v. ManicMal, 17 Bom. 648. 

(e'j Baj Manich Singh v. Rattan Manile Basil, 15 W. R 46; 
Imam Bandi v. Sheo Dya% 14 W. R. 199 

(f) Bam Sundar Baral v. UmaJcant Ckakraoarti. 1 W. R. 277 ; 
Omar Shah v. Bamzanali, io W. R. 363 ; Kailash Chandra v. 
Sonatan, 7 Cal. 132. 

(g) Kidgill r. Moor, 9 C. B. 364. See also Geokecjan v. Henry, 
55 1 . L. T. 190 [C. A.]. 

(h) Thorpe v. Brumfitt, L. R. 8 Ch. 650. 



CHAPTER XII. 


TRESPASS TO THE PERSON. 


Ix the case of most of the torts which we have hitherto 
considered, there was a wrongful act distinct from the 
damage to the plaintiff, and which would, if it had not 
been followed by damage, have given no right of action. 
But in the case of trespass to the person, and of trespass to 
land and goods, the wrongful act and the damage resulting 
from it are practically indivisible. These are what are 
spoken of in many text books as injuria. They require no 
proof of damage resulting from the wrongful act. The mere 
fact that a private right has been infringed 'without lawful 
excuse, constitutes of itself both wrongful act and damage, 
and gives the party affronted a right of action, even although 
his actual surroundings may have been improved rather 
than depreciated. 

Trespass consists in (a) infringements of the right 
of safety and freedom of the person (trespass to the 
person) ; (b) infringements of rights of real property (trespass 
to land) ; and 'c) infringements of rights to goods (trespass 
to goods). 


Art. 111. — ■ General ‘Liability for Trespass to 
. the Tenon. 

(1) Trespass to the person maybe by assault, 
battery, or false imprisonment. 

(2) Any person who commits a trespass to 
the person whether by assault, battery, or im- 
prisonment without lawful justification commits 
a tort. 


Introductory. 
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Art. 111. 

Ancient 

classification. 

Onus of 
proof. 


Attempt 


The older writers speak of six kinds of trespasses to the 
person : threats, assault, battery, wounding, mayhem (or 
maiming) and false imprisonment. But at the present 
time it is sufficient to distinguish the three groups above 
mentioned. 

Prim& facie every hostile interference with the person or 
liberty of another is wrongful without proof of damage ; but 
as we shall see, acts which are prima facie trespasses may 
often be justified. The burden of proof of justification 
always lies on the defendant. The plaintiff need only prove 
that without his consent the defendant committed an act 
which would prima facie amount to a trespass to the 
person, and it is for defendant to justify if he can. 


Art. 112 . — Definition of Assault. 

An assault is an attempt or offer to apply 
force to the person of another directly or in- 
directly if the person making the attempt or 
offer causes the other to believe on reasonable 
grounds that he has the present ability to exe- 
cute his purpose \a). 

( 1 ) Thus, if one make an attempt, and have at the time 
of making such attempt a present prima facie ability to 
do harm to the person of another, although no harm be 
actually done, it is nevertheless an assault. For example, 
menacing with a stick a person within reach thereof 
although no blow be struck (6) ; or striking at a person 
who wards off the blow with his umbrella or walking-stick, 
or throwing a bottle into a house with intent to frighten the 
inmates (c).; or pursuing with a shoe in hand with threats 
to beat (d), would constitute assaults. 

(a) See I. P. Code, i86o, s. 351 and the Criminal Code, (Indictable 
Olfenees) Bill, 1879, s 3. 

[t) 'Read v. Coker, 13 C B. 830. 

(e) R v Po Taic, 3 L B R. 194. 

(clj Golind v. Pandvrang, 36 Bom. 443. 
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( 2 ) But a mere verbal threat is no assault ; nor is a 
threat consisting not of words but gesture, unless there bl 

E'f'Sjr 1 ';''' *w. ™ mJLz t 

‘In’ ?•” lr i 0ohbeitv - Gre V (*)■ “If.” said the learned 
h d = ’ dlr ® c . t . a w fapon, or if you raise your fist within 
those limits which give you the means of striking that 
may be an assault ; but if you simply say, at such a distance 
as that at which you cannot commit an assault (b\ ‘I will 
commit an assault, I think that is not an assault.” 

( 3 ) To constitute an assault there must be an attempt 

Therefore, if a man says that he would hit another weren't 
not for something which withholds him, that is no assault 
as there is no apparent attempt (c). t; 

( 4 ) Bor the same reason, shaking a stick in snort at 

another is not actionable {cl). p 1 * 


Art. 113 . Definition of Battery. 


(1) Battery consists in touching another’s 

P f- rS ^ h ,°® fcilel y or against his will, however 
slightly (e). 

(2) If the. violence be so severe as to wound 
and a forhori if the hurt amount to a mayhem 
(that is, a deprivation of a member serviceable 
for defence m fight), the damages will be greater 
than those awarded for a mere battery ; but 
otherwise the same rules of law apply to these 
injuries as to ordinary batteries. 

. This touching may be occasioned by a missile or anv 
instrument set in motion by the defendant, as by throwing 
water over the plaintiff (/), or spitting in his face, or caiSn g 


(«) 4 Exch. 72 9l at p. 741 (5) Query-Battery. 

Sam ' 7e ’ 1 M ° d ' ReP ' 3 ' ^^Z.,.Birbal 

{d) Christopherson v Blare, u Q. B 473, at p 477. 

{e) Bawling., v . Till, 3 M. & W. 28. 

(/) Bursell r. Born, 8 A, & E. 602. 
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Accident in 
wiarsc of 
duing un- 
lawful act 


another to be medically examined against his or her will (a\ 
In accordance with the rule, a battery must be involuntary •. 
therefore a beating voluntarily suffered is not actionable : 
for volenti non fit injuria (b). 

i o i Merely touching a person in a friendly way in order 
to engage his attention is no battery (<?).. 

iSi An entirely unintentional touching, which is the 
result of pure accident, does not amount to trespass. Where 
one of a shooting party fired at a pleasant and a shot from 
his gun o-lanced off a tree and accidentally wounded the 
plaintiff, a carrier, it was held that there was no trespass (cl . 
But whenever an injury to the person is the result of an 
act of direct force, it amounts to trespass to the person 
"if it is wrongful, either as being wilful or as being the 
result of negligence (e). 

( 4 ) But a touch unintentional and without negligence is 
an assault if it be done in the course of doing an unlaw- 
ful act( f )• Thus, where a tramway company was authorised 
by statute to run a steam tramear on. a public road, the 
statute must be taken to impose on the company a duty 
to see that the cars and tramway, and all necessary appara- 
tus, are kept in proper condition for this purpose. If they 
fail to do so, and the tramway be in an improper condition, 
then, in running their cars on that tramway, they are 
doing that which they are not authorised to do by their 
Act.' They are only authorised to be on the -highway at all 
by their Act; and nas' regards the public, they can only 
justify using the tramway, if they are doing what the Aet 
allows them to do. If therefore (apart from any question 
of negligence', a car runs on the defective tramway, and 
injures a passer-by, the company will be liable ; for it is a 
direct injury to the person done in the course of doing an 
unlawful act, and without justification or excuse (g). 

(a) Latter v. Braddc-ll and Sutcliffe, 29 W. R 239. 

( 4 ) Chrktoperson v Bare, n Q. B 473. 

(c) Coward v. Baddeley, 28 L J. Ex, 260. 

(<?} Stanley v. Powell, [1891] 1 Q. B. 86. 

(e) Per Biiahweli. B., in Holmes v. Mather, L. R. 10 Ex. 261. 

if) Sadler v South Staffordshire and, Birmingham District 
Steam Tramways Co,, 23 Q. B. D. 17 [C. A.]. 

(ft) Ibid. 
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Aft; 114. — Definition of False Imprisonment . 

False imprisonment consists in the imposi- 
tion: of a total, restraint for some period, how- 
ever short, upon the liberty of another, without 
sufficient lawful justification ( a ), The restraint 
may be either physical or by a mere show of 
authority. ■ 

Imprisonment does not necessarily imply incarceration, 
but any restraint by force or show of authority. For 
instance, where a bailiff tells . a person that he has a writ 
against him, and thereupon such person peaceably accom- 
panies him, that constitutes an imprisonment (b). So, top, 
it" is. imprisonment if one is restrained in his own house from 
leaving a room, and going upstairs (c). But some total 
restraint. there must be, for a partial restraint of locomotion 
in a particular direction (as by preventing the plaintiff from 
exercising his right of way . over a bridge) is no imprison- 
ment ; for no restraint is thereby put upon his liberty (d). 

Actual restraint for however short a time constitutes 
imprisonment — as when a prisoner who has been acquitted 
was taken down to the cells and detained for a few minutes 
whilst questions were put to him by the warders (e). 

The retaining of a person in a particular place or the 
compelling of him to go in a particular direction by force of 
an exterior will overpowering or suppressing in any way 
his own voluntary action, is an imprisonment on the part 
of him who exercises that exterior will, — as when a- person 
accused of an offence for which he was not answerable 
without warrant was directed to present himself before a 
magistrate in the company of two constables so as to prevent 
him from speaking to any one on the way (f). 

(®) dilri r. Jones, 7 Q.T?. 742. See Paton v. Honiran, 3 Agra 

H. C. 409. 

( 5 1 Warner v. Riddiford, 4 C. JB. (sr.s.) 180. 

• ,e ) Grainger v. Hill, 4 Bing. N. C. 212; see Harvey v. Mayne, 

o Ir. C. L. E 417; Rajah Pedda Venkatappa v Aroovala, 2I, 

I. A. 504 ; Madlmb Chunder v. Ranee MadTmb, r 5 W. R. 85. 

(d) Bird v. Jones, supra ; Mahamad Usufuddin v. Secretary of 
State, 30 Cal. 872. * . 

{e) Mee v. CruiJcshank, 86 L. T. 708. 

(f) ParanJcusam ■ Narasayyu Pantulu v; Captain. RAC. 
Smart, 2 M. H. C. E. 396. 4 
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The distinction between false imprisonment and mali- 
cious prosecution is that the former unjustifiably restrains 
the liberty of the person, the latter is the malicious institu- 
tion against another of bankruptcy or criminal proceedings 
without reasonable cause and may frequently be the actual 
precursor of false imprisonment. Malicious prosecution sets 
in 'motion judicial process. False imprisonment sets in 
motion executive pro'cess. 

( 1 ) So if I lay an information before a justice, upon 
which he issues his warrant for the arrest of the alleged 
offender, it is his arrest and not mine. Though I may be 
liable in an action for malicious prosecution I cannot be 
liable in an action for false imprisonment. 

( 2 ) But if, without the interposition of any judicial 
■authority, I request a constable to arrest a person, I make 
■him my agent for that purpose, . and, if the arrest is not 
'justifiable on some ground, I am liable as if I had myself 
arrested him, Accordingly it is important to distinguish 
clearly cases where the arrest is judicial from those where 
it is not. The distinction is thus laid down by Willes, J.(a) : 

“The distinction between false imprisonment and mali- 
cious prosecution is well illustrated by the case where, 
.parties being before a magistrate, one makes a charge 
against another, whereupon the magistrate orders the person 
charged to be taken into custody and detained until the 
matter can be investigated. The party making the charge 
is not liable to an action for false imprisonment because 
lie does not set a ministerial officer in motion but a judicial 
officer. The opinion and judgment of a judicial officer 
are interposed between the charge and the imprisonment. 
There is, therefore, at once a line drawn between the end of 
the imprisonment by the ministerial officer and the com- 
mencement of the proceedings before the judicial officer.” 

( 3 ) False imprisonment only lies where the defendant 
has taken on himself the responsibility of directing the 
imprisonment. When a person merely gives information 
to a police officer, and he arrests on his own initiative, the 
person giving the information is not guilty of a trespass [i\ 
though of course, the police officer may be. 

(a) Austin v. Dowling, L. R. 5 G. P. 534, at p. 540 ; Manmatha 
n\rr v ' Ghanrman of the Cossipore-Chitpore Municipality, 9 
U W. N. 736. See also Fisher v. Pearse, 9 Bom. t : Sinclair v. 
Broughton, 9 Cal. 341. 

(S) Grin ham v. Willey, 4 H. & N. 496. 
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So, too, signing a charge sheet is not in itself evidence 
of anything supporting an action for false imprisonment 
against the person -who signs (a). Though when accom- 
panied by other circumstances (as in Austin v. Dowling (b\ 
it may show that the person who signs authorises the 
imprisonment. 

Similarly, where A. informed the police that B. and 
some others attempted to murder him, and the police after, 
holding an investigation, placed them before a magistrate, 
but the court of sessions on committal by the magistrate 
acquitted them, A. was not held to be liable for damages for 
false imprisonment (c). 

( 4 ) In an action for false imprisonment, the onus is on 
the defendant to plead and prove affirmatively the existence, 
of. reasonable cause, whereas in an action for malicious 
prosecution, the plaintiff must allege and prove affirmatively 
its non-existence (d). 

In addition to the remedy by action, the law affords a 
peculiar and unique summary relief to a person wrongfully 
imprisoned viz., the writ of habeas corpus ad subjiciendum. 

This writ may be obtained by motion made to any 
superior court,, or to any judge when those courts are not 
sitting, by any of his Majesty’s subjects. The party moving 
must show probable cause that the person whose release he 
desires is wrongfully detained. If the court or judge thinks 
that there is reasonable ground for suspecting illegality, the 
writ is ordered to issue, commanding the detainer to produce 
the party detained in court on a specified day, when the 
question is summarily determined. If the detainer can 
justify the detention, the prisoner is remitted to^his custody. 
If not, he is discharged, and may then ' have his remedy by 
action (e). •' 


Art. 115 . — Justification of Trespass to the 
Person. 

A trespass to the person, whether amounting: 
to assault, battery, or false imprisonment, may 

(os) Grhihani v. Willey. 4 II. & N 496. 

( 5 ) L.R 5C. P. 534 . * 

■ (cl Balbhadder Pande v. JBasudeo Pande, 29 All. 44 - 
id) Hicks v. Faulkner, 51 L. J. Q. B. 268 ; Thakdi Hgjji 
Badruddin Sahib, 29 Mad. 208. 

(e) See 31 Car. 7, c. 2, and 56 Geo. 3, c. 100. 
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be justified by the' defendant 'as being Authorised 
by the exercise of a right at common law or by 
statute, and if the defendant Jjrove the facts 
alleged in justification, the plaintiff must fail. 

Trespass to the person may be justified as being (a) in 
defence of property or person (a) ; (b) as‘ being in the 
exercise -of., parental or other special authority (6) ; (o' as 
being an arrest or imprisonment made by judicial authority 
(c); (dj as, being an arrest on suspicion of felony or 
misdemeanor, -or for preservation of the peace (d). 

But in every case the force used must not exceed that 
which is reasonably required in the circumstances, and any 
excess of violence amounts to a trespass. 


Art. 116 . — Self-defence as Justification of , 
Assault and 'Battery. ; 

Assault and battery is justified if made in 
self-defence or in defence of real' or personal 
property, provided the force used does hot 
exceed that which is reasonably required in the 
circumstances. 

Any violence in excess of what is reasonably 
necessary is a trespass. . . . 

( 1 ) A battery is justifiable if committed in self-defence. 
Such a plea is^ called a plea of u son assault demesne.” 
But, to support it, the battery so justified must have been 
committed in actual defence, and 1 not .afterwards and in 
mere retaliation (e). Neither does every common battery 
excuse a mayhem. As, if “A. strike B., B. cannot justify 
drawing liis sword, and cutting off AJs hand,” unless -there 
was a dangerous scuffle, and the mayhem .was inflicted in 
self-preservation ( / ). , ; 

(a) See Art. 1 16, ( 5 ) See Art. 117. 

(e) See Art. 118. (c?) See Arts. 119 — 123. 

(e) Couleroft v. Smith, 1 1 Mod. Rep. 43' 

( /) Cook v. Beal , Id. Raym. 177. 
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;■: ( 2 ) A battery committed in defence of real or pergonal 
property is justifiable. Thus, if one forcibly enters my 
house, I may forcibly eject him ; but if he enters quietly, 
I must first request him to leave. If after that he 
still refuses, I may use sufficient force to remove him, in 
resisting which he will be guilty of an assault (a). 

( 3 ) Lord E. was steward of Doncaster Races. With his 

sanction, tickets for the grand stand were issued at one 
guinea each, entitling the holder, to come into the stand and 
the enclosure. The plaintiff, having bought a ticket, came 
into the enclosure. The defendant, by order of Lord E., 
asked him to leave, and when he refused, -.after a reasonable 
time had elapsed, .put him out, -using no unnecessary 
violence, but not returning the guinea : — Held, that the 
defendant was justified, as he was acting by' order of Lord 
E‘. ; in removing the plaintiff from Lord E.’s enclosure. The 
ticket was a revocable licence, and as soon as. as it was 
revoked, the plaintiff was a trespasser d>). But since the 
Judicature Act this rule has ceased largely, if not entirely,- 
to be enforceable, .and a licensee whose licensor can be 
tompelled by injunction to allow him to do the act licensed 
cannot be treated as a trespasser because he does that 
act. In Hurts v. Picture Theatres Limited tc', it was held 
by the Court of Appeal that a person who had bought 
a ticket for a seat at a cinema performance could sue in tart 
for damages for forcible ejection by the defendants’ servants 
acting on the erroneous impression that lie bad obtained 
admission without payment. , ' ; , ■ 

( 4 ) It should be .added that an .owner -of property is not 
justified in forcibly detaining-another to compel restitution 
of Kis property ( d ). 

( 5 ) 'Again, where the plaintiff was travelling in a rail- 
way' Carriage witbo-ut-- a tiek.et.,- -and -when he refused to 
get out of the carriage on being -asked to do so, be 
was forcibly, removed, it was held that he was a trespasser, 
and the removal was 'therefore not wrongful (ejj. Similarly, 
where the pl^ntiff, on h'is way back from ’the defendant 
company’s wharf, refused to pay a penny, the charge 

(a) Wheeler v. Whiting, g C. & /P. 262 ; ; Hemmings and Wife V’. 
Stoke Pages Golf Club, [1920] i K, B 720. 

(b) Wood v LeadbUter, 13 M ,& W. 838. 

(c) [1915] 1 K R 1. 

( d, Harvey v. Mayne, 61 E C. L. 471. 

(e) Pmtap D'aji v B. B. Sf C. I Rail '. Co , 1 Bom 52. 
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fixed by the company for exit through a turnstile, and 
was by force prevented from going through it, it was 
held that the payment of a penny was a fair condition, 
and if the plaintiff did not choose to comply with it, the 
defendants were not bound to let liim through (a). 


Art. Ill .—Justification by Parental or Other 
Authority. 
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Assault and imprisonment may be justified 
as being done in the lawful exercise of parental 
or other authority. 

(1) A father may moderately chastise his son, and this 
authority he may delegate to a schoolmaster. School- 
masters are justified in moderately chastising and in putting 
restraint on the liberty of their pupils ; and this authority 
extends to chastisement for offences committed whilst going 
to and returning from school (b) But .for any excess of- 
punishment an action for assault or false imprisonment lies. 
So, too, a master may chastise his apprentice (e) . 

(2) It was formerly thought that a husband had the 
right of chastising and imprisoning his wife but this can no 
longer he regarded as the law (d). 

(3) Officers in the army and navy, and officers of terri- 
torials have statutory, authority by which they may justify 
assault and imprisonment of the men sunder them as being 
authorised punishments for military or naval offences (e). 


Art. 118. — Justification by Judicial Authority. 

Wien a person is arrested or imprisoned by 
judicial authority no action for trespass to the 

(a) Archibald Nugent Robertson v. Balmain New Ferry Co 
14 C W N 410(0 cO ; 5 I. C. 842. 

(b) Cleary v, Booth, [1893] 1 Q. B. 465. 

(e) Penn v. Ward, 2 C. M. & R. 338. 

(d) R..v. Jackson, [1891] 1 Q. B. 671 [G. A]; Scully v. Scully. 
[1921] Times Newspaper 24 .rune etseq. 

(e, See Maries v. Frogley, [1898] 1 Q. B 888 [C.A.]. 
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person lies against the judge who gives the 
authority, or against persons executing his 
orders, or against the person who set the law 
in motion. 

This general proposition must be read with the qualifica- 
tions and explanation given in Arts. 8 and 9, where we 
have discussed the consequences of irregularities and want 
of jurisdiction. Assuming the judgment, sentence, or order 
to be regular, and the imprisonment or arrest to be autho- 
rised by it, the protection is absolute, and no action for 
assault or false imprisonment will lie against the judge, .or 
against the persons who carry out the order, or against the 
person who procured the order from' the judge. 


Art. 119. — Power of Magistrates to Arrest or 
order Arrest. 


IE a felony, or breach of the peace, be com- 
mitted in view of a justice, he may personally 
arrest the offender or command a bystander to 
do so, such command being a good warrant. 
But if he he hot present, he must issue his 
written warrant to apprehend the offender (a). 

Except in the case mentioned in this Article a magistrate 
can only justify an arrest made by his order if he has issued 
a written warrant for arresting the person arrested. A 
warrant is an authority to the person to whom it is directed 
(usually a constable) to arrest the person named therein. 
It is issued by a justice of the peace upon information given 
to him that the person to be arrested is suspected of having 
committed an offence. The magistrate in issuing a warrant 
acts judicially, and, at common law the warrant was an 
absolute justification for any arrest made by a constable 
within the terms of the warrant, provided the magistrate 
had jurisdiction (Z>)„ But there are some cases in which 

(a) 2 Hale P. C. 86 . (Jt) See ante. Art. 9 
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•*Art. 119 . an arrest-may lawfully be- made without warrant; these- are 
*-“* dealt with in the following. Articles. 

In India any magistrate may at any time arrest or direct 
the arrest, in his presence, within the local limits of his 
jurisdiction, of any person for whose arrest he is competent 
at. the time- and- in the circumstances to issue a warrant (a). 


Art. . 120 . — -Power of Constables and Others to 
■ Arrest in Obedience to Warrant . ' ■ 

No action lies against a constable, or any 
person acting by bis order and in his aid, for 
anything done in obedience to any warrant 
issued by any. justice of the peace notwith- 
standing any defect of jurisdiction of such 
justice (b). 

Note.— A t common law an action lay against a constable 
-if he arrested a person upon a warrant issued by a justice 
-who had no jurisdiction to - issue it (see ante, Art. 9 ) but 
constables, and those assisting them are protected by this 
'enactment', whether the justice of the peace has jurisdiction 
-to issue the -warrant,' or not. 

The statute does not', however, afford any protection to 
a constable who does something not authorised by the 
warrant, as, e. g., if he arrests the wrong person. 


! Art. 121 . — Arrest for Felony without Warrant. 

(1) Any person may arrest another without a 
warrant if a felony has In fact been committed, 


(a) Code of Criminal Procedure, 1898, s 65. 
il' 24 Geo. 2, c. 44, s, 6. 
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and has reasonable grounds for suspecting Art, 121. 
that the person arrested has committed the —_ 
felony. 

(2) A constable may arrest any person with- 
out warrant if he has reasonable grounds for 
thinking that a felony has been committed, and 
that it has been committed by the person 
arrested. 

A treason or felony having been actually committed. Felons. 

-a private person may arrest .one reasonably, although 
erroneously, suspected by him ; but the suspicion .must not 
be. mere surmise .-and the defendant must show that the 
particular felony in respect of which the plaintiff was 
arrested had been in fact committed (a). 

"■ In an action for false imprisonment, where the defen- 
dant, in order to justify himself, must prove that a felony 
was in fact committed, and where it appears that if it were 
committed it could only have been committed by the plain- 
tiff, the fact that the latter has been tried for the alleged 
fel'ony and acquitted, does not estop the defendant from 
giving evidence that he did really commit it. For the verdict 
in the criminal trial was res inter alios acta, and is not 
binding on the defendant in a distinct proceeding ( b ). 

As we have seen, a private person can only arrest a Cases of 
suspected felon in cases where a felony has actually been suspected 
committed by some one ; and if it should turn out that no * eion y- 
such felony was ever committed, he will be liable, however 
reasonable his suspicions may have been. It would, how- 
ever, be obviously absurd to require a constable to satisfy 
himself at his peril that a felony had been in fact committed 
before acting ; and consequently the law provides that a 
constable may make an arrest merely upon reasonable 
suspicion that a felony has been committed, and that the 
party arrested was the doer ; and even though it should 
turn out eventually that no felony has been committed, he 
will not be liable (c). The suspicion, however, must be a 
reasonable one, or the constable will be liable. 

(a) Bechvntli v. P hilly, 6 B. & C. 635. 

(b) Cahill v. Fitzgibbon, >6 L R. Ir. 37 r . 

(c) Marsh v. Loader, 14 C. B. ;n.S.) 535 ; Griffin v. Coleman, 

28 L J. Ex. 144. 

39 



S 06 


OP THE NATURE OE A TORT. 


Art. 121. 


Constables. 


Illustrations. 


The constable was formerly an officer appointed for a 
constablewick or other district, who bad at common law 
certain powers within that district. Police constables are 
now appointed for counties and boroughs under various 
statute? and the constables so appointed have throughout 
the counties or boroughs for which they are appointed, the 
powers which at common law a constable had within his 
constablewick, together with other statutory powers (a). 

(II Thus, a person told the defendant, a constable, that a 
year previously he had had his harness stolen and that he 
now ?aw it on the plaintiff’s horse, and thereupon the 
defendant went up to the plaintiff and asked him where he 
25 his harness from, and the plaintiff making answer that 

he had bought it from a person unknown to him, the 
constable took him into custody, although lie had known 
h°m to be a respectable householder for twenty years. It 
S held that the constable had no reasonable cause for 
suspecting the plaintiff, and was consequently liable for the 
false imprisonment (b). But on the other ^ hand, where a 
constable *knows that a warrant is out against a man, that 
is sufficient ground for his reasonably suspecting that a 
felony has been committed (c). 

( 2 ) Bnt where one man falsely charges another with 
havin'* committed a felony, and a constable, at and by his 
direction takes the other into custody, the party making 
the charge, and not the constable, is liable (d) It .would 
be most mischievous,” Lord Mansfield remarks, that the 
officer should be bound first to try and at his peril exercise 
his judgment as to thq truth of the charge. He that makes 
the charge alone is answerable” (e). 

In India, the powers of private persons and police officers 
of arrest without warrant are specified in ss. 59 and a% o 
respectively of the Criminal Procedure Code, lb 9 b. 


(«1 See the Police Acts, especially s. 8 of the County Police Act, 
1839, and the Municipal Corporations Act 1882, s. 191. 

(J>) Hogg v. Ward, 27 L J. Ex. 443 - 
(el Creagh v Gamble, 24 L. R. Ir. 458. 

(d) Davis v. J Russel, 5 Bing. 354 - 

(e) Griffin v. Coleman, 4 H. & N. 265. 
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Art. 122. — Power of Arrest for Preservation 
of the Peace. 

Eor the sake of preserving the peace, any 
person who sees it broken may without a warrant 
arrest him whom he sees breaking it at the 
moment of the affray or immediately after, so 
lon°- as there is a reasonable prospect of a 
renewal of the affray [a). 

The richt of arrest stated in this Article is only to 
prevent disturbances of the peace It seems that all 
persons taking part in the affray may be arrested-provided 
there is a prospect of the affray being renewed-and may 
be detained till the heat is over, and may then be delivered 
to a constable to be taken before a magistrate. Thus, 
when the plaintiff entered the defendant s shop and ex- 
changed blows with a shopman, the defendant was justified 

in arresting him and handing him over to the constable, 
on the -roSnd that though the affray had not been actually 
on presence, yet the plaintiff persisted m 

committed premises in such circumstances as made 

itTeeT probable that he would renew the .disturbance 
it seem P rou “ , . • , Plls todv fab In sucb circumstances 

unless he was taken “ft “Justified in taking the disturber 
i, seem, , tUi j. U & »*»7 C<"™ 

upon the informat present) if there is a prospect 

though he was not hi If p authority for say - 

of its being renewed (a . immediate i y after an affray 

” prospect of the efirey befog 
renewed ; but the proposition is open to doub . 

Although it is the ^ l ^ b ” t ! ac i 1 o^the peace, including, 
reasonable steps to preventar e acli P and detentioil 

when the circumstances d«nand R, tke^ under . 

of an innocent person, sue resp onsible, and it is no 

taken at the peril of ^risonmlnt at the instance of 

defence to an action o ffase ^? d that the officer Iona, He 
the person so arrestedanddetam t hands of wrongdoers 
believed him ■ to be ow n benefit (6). 

and accordingly detained Inn 

(a) Timothy v. Simpson, i Or. M. & ® 757- 

(b) Connors v Pearson, ['9 2I 3 2 L E ' 5 L '* 
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Art. 123. — Arrest for Misdemeanor. 

No person has at common law power to arrest 
another for a misdemeanor without a warrant ; 
but by various statutes powers of arrest for 'mis- 
demeanor are given to constables and others to 
arrest without a warrant. 

The following list is not complete, bat it contains some 
examples of statutory powers of arrest for misdemeanor. 

(11 Any person may arrest and take before a justice- one 
found- committing an indictable offence between 9 p. m. and 
6 a. m. (a). 

(2 ) The owner of property or bis servant, or a constable, 
may arrest and take before, a magistrate anyone found 
committing malicious injury to sncli property ( b . 

(3) Any person may arrest and take before a magistrate 
one found committing an act of vagrancy (c). 

N.B. — Such acts are soliciting alms by exposure of 
wounds, indecent exposure, false pretences, fortune-telling* 
betting, gaming in the public streets, and many other acts, 
for which one must refer to the fourth section of the Act. • 

(4) A constable or churchwarden may apprehend, -and 
take before a Magistrate, any person disturbing divine 
service (<7). 

(5) Many Acts of Parliament give powers of arrest of 
persons' committing offences and refusing to give their names 
and addresses . when requested. See, for instance, the 
Railways Clauses Consolidation Act, 1845, s. 154, and the 
Motor Car Act, 1903. 

(6) In India, similar powers are conferred under the 
following Acts : Police Act (V. of 1861) ; Public Gambling 
Act (III. of 1867) ; Criminal Tribes Act (XXVII. of 1871) ; 
European Vagrancy Act (IX. of 1874) ; Forest Act (VII. of 
lb/b) ; Arms Act (XI. of 1878) ; Emigration Act (XXI. of 
1SS3) ; Explosives Act (IV. of 1884) ; Cantonment Act 
(XIII. of 1S89) ; Railways Act (IX. of 1890) ; Fisheries 
Act (IV. of 1897) ; Reformatory Act (VIII. of 1897), and 
other local Acts. 

(a) 14 & 15 Viet c. r9, s. 11, 

(S) 14 & 15 Viet, c 19, s. 1 1 ; 24 & 25 Viet. e. 97, s. 61. 

(c) 5 Geo. 4, e 83. (<2) 23 & 24 Viet. c. 32, s. 3. 
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Art. 124. — Institution of Criminal Proceedings 

■■ endangers Right of Action for Assault. 

Where any person unlawfully assaults or 
beats another, two justices of the peace, upon 
complaint of the party aggrieved, may hear and 
determine such offence, and if they deem the 
offence not to be proved, or find it to have 
been justified, or so trifling as not to merit 
any punishment, and accordingly dismiss the 
complaint, 'they must forthwith make out a 
certificate stating the fact of such dismissal, 
and deliver the same to the. party charged. 

If any person shall have obtained a certificate 
of dismissal, or having been convicted shall have 
suffered the punishment inflicted, he shall be 
released from all further or other proceedings, 
civil or criminal, for the same cause (a). 

(1) A ‘ certificate can only be granted by magistrates 
•where there has been a hearing upon the merits. Where 
the prosecutor, having obtained a summons, did not attend 
to give evidence and the magistrates . dismissed, the sum- 
mons, the magistrates had no jurisdiction to give a certifi- 
cate of dismissal (b). -The fact that ' the accused has been 
ordered by the magistrates to enter into recognizances to 
keep the peace and to pay the recognizance fee, -will not 
constitute- a bar, -to’ an action (o). 

(2) The granting a certificate by magistrates where the 
complaint is dismissed, is not merely discretionary. Magis- 
trates are bound, on proper application, to give the certificate 
mentioned in this section (d) ; and, if they refused- to do-.so, 
may be compelled by mandamus (e). 

(a) 24 & 25 Viet, c 10 0. ss. 42—45 ; Criminal Procedure Code, 
1898,8.403-. 

(5) Seed v. Nutt, 24 Q. B. D. 669 , 

(c) Hartley v, Hin&marsTi, L. R. 1 C. P. 553. 

(d) Hancock v. Somes, 2S L. J. M. G. 196. 

(ej Costar v. Hetherington, 28 L. J. M. C. 198. 


Art. 124 


Comment. 



§iO 


or THE NATURE 0# A TORT. 


. .[ 3 > The words “from all further or other proceeding 
civil or criminal, for the same cause” include all proceeding 
against the defendant arising out of the same assault 
whether taken by the prosecutor or by any other person (at 
consequentially aggrieved thereby (&). ' 1 


Art. 125 . — Amount of Damages. 


In assessing _ fche^ damages for an assault, or 
battery, or false imprisonment, the time when, 
and the place in which, the trespass took place 
should be taken into consideration (<?). 


Thus, an assault committed in a public place calls for 
much higher damages than one committed where there are 
tew to witness it. “It is a greater insult,” remarks 
Bathdrst, J , in TulUdge v. Wade d), “to be beaten upon 
the xtoyal Exchange than in a private room.” 

Similarly, a plaintiff was awarded substantial damages 
for a beating with a shoe, notwithstanding he may Sot 
have lost his caste or sustained pecuniary loss or even 
physical injury by such beating (e). * 

asJntTf 1 dam ^ g +\ 1166(3 / JOt be P roved in the case of 
^ ■> ; and th / e corirt must take into consideration the 

WWh P°. sltl0n ( i> and award damages commensurate 
n W and annoyance caused {h), but not to an 
extent beyond the means and position of the defendant (i) 


(«) (E.g., the complainant’s husband. 
tb) Master v. Brown, r C. P. D 97. 

( c ) See Art. 34 supra. 

(d) 3 Wils, 18, at p, 19. 

(e) Bhyran Prasad v. IsharL 3 N. W. P. R 313 
(/) Hussain v Bal-ir Ali, W. R (i86+\ 302. ° 

U J' Jaipal Rai v Mukund Rai, 1 7 W. R/280. 

( /( > Mujumdar v. Russel, W. R. (1864), 370. 

DaUa KmV - 6 W - E - 95 ; Mt* 



CHAPTER XIII. 


OF TRESPASS TO LAND AND DISPOSSESSION. 


SECTION I.— OF TRESPASS QUAKE CLAUSUM FBEGIT. 

Art. 126. — Definition. 

, Trespass quare clausum fregit is a trespass 
committed in respect of another man’s land, by- 
entry on the same without lawful authority (a). 
It constitutes a tort without proof of actual 
damage. 

( 1 ) Thus, driving nails into another’s wall, or placing 
objects against it, are trespasses (6) ; or fox hunting across 
land against the will of the owner (c). 

( 2 ) So, it is generally a trepass to allow one’s cattle to 
stray on to another’s land. Thus, where the plaintiff’s 
mare was injured by the defendant’s horse biting and kicking 
her through the fence separating plaintiffs and defendant’s 
land, it was held that this was a trespass for which the 
defendant was liable apart from any question of negli- 
gence (cl). 

( 3 ) Where one has authority to use another’s land for a 
particular purpose, any user going beyond the authorised 
purpose is a trespass. 

( 4 ) So, where a public highway runs across the lands of 
a landowner, the soil of which is vested in the owner, a 


{«' See Kumud Kanta Ckakrahurty v. Bignold, 68 I. C 664. 

(J) Lawrence v. Ghee, ' 1 Stark. 22 ; Gregory v. Piper, 9 B. & C. 

S 9 r - 

(c) Paul v. SummerJtayes, 4 Q. B. D. 9. 

{d) Ellin v. loftm Iron Co., L. B. xo C. P. 10 ; Srihari Bay v. 
James Hill, 9 W. R 156. Sep Mcfdlfo v. Akaji, 8 N, L. R. 190, 


Illustrations. 


Trespass of 
cattle. 


Exceeding 

authority. 
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Definition. 


Art 126. 


Kvvj.ji-.tn-'. 
15*1 iking 

CVtii?. 


1 ►iitruininsf 

f. - rent 


R »rr*i.,n.T 
m-!.-. ting 
j r 'iiiuca. 

Oratitw of 

ras**rn<*tit. 
Fuf'lk rights. 


member of the _ public who uses the road not merely in 
exercise of his right of way, but m order to intemmt 
landowner s sport, is guilty of trespass. For he i«V • 
the site of the road for a purpose not covered by hi* r •?? 
right of the user (a) ; for the public only have a v 
use a highway for passing and repassing and not for i ft t0 
nig or depasturing cattle (&), or lor washing 
of horses on the adjoining lands (c). ' raining 

In the following cases a person has lawful auth . 
enter upon another’s land ; thority to 

(1) If one takes and places on his own , 

goods, the latter may enter and retake them (d). 10ther 8 

't‘ *£ cattle escape on to another’s' land through +i 1D 
repair of a hedge which that other is bn™d 6 no ?' 

owner of the cattle may enter and -drive them out (e) Pair ’ ^ 

(3) So a landlord may enter his tenant’* 
distrain for rent, or a sheriff to do execution but *°- 

not break open the outer door of a house ( / ).’ hey ma -^i 

ili A reversioner of lands may enter in ntvW 
no waste is being committed (g). 7 d to see that 

servient tenement Xian toiTnXL “ ‘ be 

■'JS.trt.'gZLSrS rx L - • 

w & -bjs’. t d b „s 0 L e t re “r * 

“^r;^^ 893 V Q - B ,41 *** 

* **«* - <?«■, 3 M. * w 4,,. ” ‘ i] - 

S.eitt.3, 

U f xemayne's Case c(\ d- j 

to execution of mVn °* . ?• 9* c ; i Sni. L. G ioa tF/m. i 

fmpowe^ of^dt tf? f » tftff’Sfl 

tk* 1 different provinces. 1 f distiamt, see the Tenancy Acts of 

(i} V. knn d L 3 f; 132 5 8 C °- Eep - J46 a - 

, V > XolX’Xtl CW “' * L ‘ J - ■ B- 3. , . 

2I - ^ ^ see It. v, ii,«, 7 C . .& F. 
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by him to be necessary to preserve his rights, and he will 
not be liable if it afterwards tarns out that the course he 
adopted though reasonable, was not necessary (a). 

( 7 ) Lastly, land may be entered on the ground that it 
is the defendant’s, and that he has a right to immediate 
possession (b). A person in wrongful possession cannot 
treat the rightful owner as a trespasser <c). This latter, 
known as the plea of libenmn tenernentum, is generally- 
pleaded in order to try the title to lands. And a trespasser 
cannot get damages for forcible entry by the rightful owner 
unless more force than is necessary is used or there is a want 
of care in dealing with the trespasser’s goods ( 77 ). 


Art. 127. — Trespassers ab initio. 

(1) Whenever a person has authority given 
him by law to enter upon lands or tenements 
for any purpose, and he goes beyond or abuses 
such authority by doing that which he has no 
right to do, then, although the entry was lawful, 
he will be considered as a trespasser ab initio. 

(2) But where authority is not given by the 
law, but by the party, and abused, then the 
person abusing such authority is not a trespasser 
ab initio. 

(3) The abuse necessary to render a person a 
trespasser ab initio must be a misfeasance and 
not a mere nonfeasance ( e ). 

Thus, six carpenters entered an inn and were served 
with wine, for which they paid. Being afterwards at their 

(a) Cope v. Sharp, 132 L. T. Jo. 178. 

(7>) See Ryan v. Clark, 14 Q. B. 65. 

( c ) Taunton v. Costar, 7 Term. Rep. 431. 

U (if) Hemming s and Wife v. Stoke Rages Golf Chib, (4920] 1 K. 
B.720. 

•(e) Six Carpenters Case. 1 Sm. Ii. C. 132 ; 8 Co. Rep. 146 4, 

40 


Art 126. 


Illustration. 
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Art. 1 W. request supplied with more wine, they refused to pay for 

it and upon this it was sought to render them trespassers 

ab initio, but without success ; for although they had autho- 
rity by law to enter (it being a public inn). yet the mere 
non-payment, being a nonfeasance and not a misfeasance, 
was not sufficient to render them trespassers (a). 

At common law this doctrine made a landlord a trespasser 
ab initio wheii lie distrained for rent justly due, and he or 
his bailiff was guilty of any irregularity. This, however, 
was very hard on landlords, and by the Distress for Bent 
Act, 1737 (6), an irreg-ularity in such circumstances does not 
make the distrainer a trespasser ab initio, and the tenant 
can only recover for the special damage sustained by the 
irregularity . 

So if a police officer, whilst lawfully conducting a search 
assaulted some 'person on - the premises, his entry on the 
premises was said not to have become unlawful from the 
outset (c). 


Art. 128 . — Possession necessary to enable the 

Plaintiff to maintain an Action of Trespass. 

(1) In order to maintain an action of trespass, 
the plaintiff must be in the possession of the 
land; for it is an injury to possession rather 
than to title. A mere interesse termini is not 
sufficient (.cl). But constructive possession, i.e., 
by a servant or agent, or a present right to 
possess although no physical transfer has taken 
place, is sufficient (e). 

(«) Sir Carpenters Case, i Sm. L. C. 132 ; 8 Co. Rep. 146 a. 

(i) 11 Geo. 2, c. 19, ss. 19, 20, and see the Poor Relief Act, 1743 
(17 G*o. 2, c. 38), s. 8, which, gives the same relief in case of any ir- 
regularity in a distress for poor rates. 

(?) Brojendra Zishore v. luffeman, 12 C. W. N. 982. 

(d) Wallis v. Sands, [1893] 2 bib. 75. 

(?) G-lyn v. Sowell, [1909] 1 CJi. 666. 
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(2) The actual possession of land suffices to 
maintain an action of trespass against any 
person wrongfully entering upon it ; and if two 
persons are in possession of land, each asserting 
his right to it, then the person who has the title 
to it is to be considered in actual possession, and 
the other person is a mere trespasser (a). 

(3) Where a person is in possession of land, 
the onus lies upon the prima facie trespasser to 
show that he is entitled to enter (5). 

( 1 ) Thus a person entitled to the possession of lands or 
houses cannot bring an action of trespass against a tres- 
passer until he is in actual possession of them (c). But 
when he has once entered and taken possession, he may 
maintain trespass against a person who was wrongfully 
in possession at the time of his entry and continued so 
afterwards (el). 

( 2 ) A person who is not in actual possession at the time 
of the trespass may maintain trespass, if at the time of the 
trespass he was entitled to immediate possession, and at 
the time of action brought he has actual possession.- His 
possession is then said to relate back in law to the time 
when the title arose, and he is considered as in possession 
from that time for the purposes of his action (e). 

(. 3 ) In India a landlord is in constructive possession of 
the soil through his tenant. The rale of English law that 
a landlord, who has parted with his possession to a tenant, 
cannot sue iu trespass for damage to the property, unless 
the wrongful act complained of imports a damage to the 
reversionary interest, does not apply to India, where tenures 
are in the nature of a partnership in which the landlord 
participates with the cultivators in the crop {/). 

(a) Jones v. Chapman. 2 Ex. 803, atp. 82r, See Art. 133 post. 

(6; Asher v. Whitlock, I. E. 1 Q B 1. 

(c) By an v. Clark, 14 Q. B. 65. 

(d) Butcher v. Butcher , 7 B. & C. 399, at p, 402. 

'(e) Anderson v. Badcliffe, El. Bl. & EL ' 806 5 Ocean Accident 
and Guarantee Corporation v. Ilford Gas Co.. [1905] 2 E. B. 493 
[C. ML 

1 (./') Venkdtaehellam Chetty v. Adiappan Ambahim, 2 Macl. 232. 
See also, Bam Chandra v. Jiban Chandra, , 1 B. L. R. (A. C. J.) 203 ; 
Man >,1 dr,, v, Maniruddinpii B. L, It. App. 40. 


Art. 128. 


Illustrations. 

Possession 

necessary. 


Possession by 
relation. 



Art. 128. 

Snrfiiiv ami 
«ui'snii in 
»lifFi-r<*ut 
owners. 


Highways. 

etc. 


3i6 01 Mb katuee or a toet. 

t.4i Where one parts with the right to the surface of 
land, retaining only the mines, he cannot maintain an action 
for trespass to the surface, because lie is not in possession 
of it (a) ; but he may for a trespass to the subsoil, as by 
digging holes, etc. (b). So the owner of the surface cannot 
maintain trespass for a subterranean encroachment on the 
minerals (c), unless the surface is disturbed thereby. 

(5) When one dedicates a r highway to the public, or 
grants any other easement on land, possession of the ’soil 
is not thereby parted with, but only a right of way or other 
privilege given (cl). An aetion for trespasses committed 
npon it, as, for instance, by throwing stones on to it or 
erecting a bridge over it, may therefore be maintained by 
ihe owner of the soil (<?). 


Aut. 129 . — Trespasses by Joint Owners. 


Joint tenants, ex’ tenants in common, can only 
sue one another in trespass for acts done by one 
inconsistent with the rights of the other (/) 


A court of equity will not interfere when a tenant in 
acts reasonably f °r the purpose of enjoyhS the 
property held m common, in any way in which an owner 


) v-'. JJ. 


(*) Co.e V. Glue, 17 L. J; 0. p. 162. 

(e) ftej/fie v. Powell, 22 L. J. Q. B 305. 

v. irJrdTwils. 1 Burr - '33; Northampton Corporation 

* *< **.*♦! mimM. ,* Iltato- 

(f) See Jacob* v. ward, L. E. 5 H, L. 464. 
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can enjoy such property without injury to his coparcener (a), 
but where there is a direct infringement of a clear and 
distinct right, or where the act complained of is proved to 
be destructive .of or detrimental to the enjoyment of the 
joint property, it will intervene to prevent it '(<£). 

( 1 ) Among such acts may be mentioned the destruction 
of buildings (c), carrying off of soil (d), and expelling the 
plaintiff from his occupation (e). 

( 2 ) But a tenant in common of a coal mine may get the 
coal, or license another to g’et it, not appropriating to him- 
self more than his share of the proceeds ; for a coal mine is 
useless unless worked (/). 

(B) There is also one other important case of trespass 
between joint owners, viz., that arising out of a party-wall. 
If one owner of the wall excludes the other owner entirely 


n, M 7 Du ^ anatl1 Gopinath, 12 B. L. R. 189 (note); Nohin 
Chandra Ultra v. Makes Chandra Mitra — - — 


B. L.R. Ap. 1 1 r 


Massim Mull a v. Pan/ 00 Glwramee. 21 W. R. ,73 . Y ocunr T„7 
v. Bnndavan Chunder, 8 Cal. 708 ; Doorga Lai f Lalla Han wan t 
25 W. B. 3 «S ; Paras Samv. Sherjit, 9 All. 66 r ; Malesh Naram 
vAowabad Pathai ,32 Cal. 837 ; Surendra Narayan Sinha v. Karl 
Mohan Hisser , , 33. Cal. 1201 (cases of buildings constructed without 
the consent ot the joint owner); Lola Biswambharlal v. Safaram. 
*3 W. R. 337 (note) (erection of a wall) ; Sri CJand v. Nim Cham i 
13 W. R. 337 (planting a garden) ; Shamnagar Jute Factory Co. v. 
Sam Naram. 14 Cal. 189 {building a jute factory) ; Joy Chunder 
r. 14 Cal. 236 5 Mohimo Chunder v, Madliul Chunder. 24 

W. R. 80 ; Srimutty Alary an Iiibi v. Shall; Ashal\ 4 0 . W. N. 788 • 
hazilatunissa v.Jjaz Hctssan, 30 Cal. 901 : Luanda Charan Sen v'. 
Par rati Nath ben, 4 C. L. J. 198 (excavation of a tank). 

r ..! h ) { & henv Jlem Chunder, 13 W. R. 222; Gurudas v. 
BtjaiGowid Jo W. R. x 7 r ; Bissombhar v. Shib Chandra, 22 W. 
K 286 ; Shady v.Amrp Singh, 12 All. 43d (eases of buildings eons- 
tmeted) ; Rajendra Lai Gossami v. Shama Charan Lahiri. 5 Cal 
*°8 'construction of a platform for musicians) ; Slier Prasad Sinqh 
v.L/iaSiM/h, 20 W.R.A60 ; Stalkartv. Goyxd Pande, 20 W R 
J68 ; Lloyd y. Sogra, 25 W. R. 313; Deli Prasad v. Gajadhar 
Ri'af aL 25 W. R. 374 (planting indigo) ; Holloway v. Mahomed UU, 
^ W. R. '4o (erection °± a factory) ; Watson Sp Co. v. Ram Cliaiul . 
18 Cal. 10 ; 17 I. A. no. 

(c) Cress well v. Hedges, 31 L. J. Ex. 497. 

(d) Wilkinson r. Haygarth, 12 Q. B. 837. 

(e) Murray v. Hall, 7 0 . B. 441. See Nagendra Kumar Nath 
v. Rara Chandra Poddar, 14 C. L. J. 646 ; 13 I. G. 376. 

(/). JbS v. Potion. L. R. 20 E<j. 84. 


Art. 120 . 


Ordinary 
joint holders. 


Co -owners 
of mines. 


Party-walls. 



sis 


!?(••. oi' a tort. 

Art. 129. from his occupation of it (as, for instance, by destroying it, 

or building upon it), he thereby commits a trespass: but if 

he pulls it down for the purpose of rebuilding it, he does 
not (a). 


Art. 130 . — Limitation. 

All actions for trespass to land must be com- 
menced within six years next after the cause of 
action arose ( b ) ; but when a trespass is con- 
tinuing, there is a new cause of action constantly 
arising, and the plaintiff may bring successive 
actions until the trespass ceases ( c ). 

The Indian Limitation Act prescribes a period of three 
years from the date of trespass, for an action for compensa- 
tion for trespass on immovable property (</). 


Art. 131 . — Remedies other than by Action. 


(1) One who is in possession of land may 
forcibly turn out another -who wrongfully 
enters, using no more force than is reasonably 
necessary (e). 

00 Steelman v. Smith, 26 L. J, Q. B. 314 ; Cabitt v. , Porter, 8 B. 
AC. 257 ; Watson v. Gray, 14 Oh. I). 192. See JCanakauya v. 
Jiarasinihidu, 19 Mad. 38 ; Kalishanktr v. Bed JCeshi. 6-Bom, L. R. 
682 ; Ikramidlah v. Muhammed Tunis AH 13 A. L. J. 473 ; 30 I. 
0 . 33 - 

{b) Limitations Act, 1623 (21 Jac. 1, c. 16), s. 3. 

(e) Bow yen v. Cook, 4 0 . B. 236. 

( d ) Act IX of 1908, Art. 39. 

(f) Hemmings v. Stoke Pages Golf Club Id., [1920] 1 K. B: 720. 
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(2) When animals or other chattels are wrong- Artl3i. 
fully upon land the person in possession may 
distrain them damage feasant. 


As to forcibly ejecting a trespasser, see ante, Art. 116 . Comment. 
In the case of "animals or other chattels found trespassing, j^ istvoss 
the law gives the person in possession of the land the right ^afnasTe 
to seize and detain, them ift order to compel the owner to f pas ^t. 
make reasonable compensation for the damage done (a). 

There is no power of sale ; and the pow-er of detention is 
only in respect of the actual damage done by the offending 
animal, either to the land itself or to other animals on the 
land (such as damage caused by one horse kicking an- 
other (It). This remedy is not however available where 
animals are being actually tended ; in such' case the person 
injured must bring his action. A somewhat analogous 
remedy is allowed in the case of animals ferce nature?., reared 
by a particular person. In such cases the law, not recog- 
nising any property in them, does not make their owner 
liable for their trespasses, but any person injured may- 
shoot or capture them while trespassing. Thus, at common 
law, I may kill pigeons coming upon my land, but I cannot 
sue the breeder of them (c). 


In India, this kind of remedy may not he available, 
except under statutory authority. The Cattle Trespass 
kct however, consolidated the law relating to trespasses by 
cattle, and contains provisions for impounding cattle and 
the establishment of pounds. 


Cattle 

Trespass Act 
(I. of 1871 ). 


SECTION II— OF DISPOSSESSION. 


Art. 132. — Definition. 


Dispossession or ouster consists of wrongully 
withholding the possession of land from the 
rightful owner. 

O 


(n) See Gh'een v. Duckett, n Q. B. D. 275. 

(/;) Baden v. Boscoe, [1894] 1 Q- B. 608. 

(cO Hannam v. Mockett, 2 B. & C. 934. /er Batuev, J. But the 

killing may amount to a criminal offence by the harcenj Act, 8 I 

(24 & 25 Viet. c. 96), a. 23, 
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OF THE NATURE OF A TORT. 


Art 132. 

Specific 

remedy. 


Before the Judicature Act, 1873, the remedy for this 
wrong- was by ah action of ejectment, and since that statute 
it is by an action for the recovery of land wherein the 
plaintiff claims possession of the land. 

A successful plaintiff gets a judgment for possession and 
mesne profits, i.e., damages for the profits of the land which 
the plaintiff has lost whilst the defendant was wrongfully 
m possession, and for any damage done to the land by him 
whilst he was in possession. J 


Art. 133 . — Onus of Proof of Title. 

The law presumes possession to be rightful, 
and therefore the claimant must recover on the 
strength of his own title, and not on the weak- 
ness of the defendant’s (a). 

In actions for possession of land, the plaintiff must, as a 
general rule, prove not only title but possession and dis- 
possession within twelve years before his suit (b). But the 
High Courts in India are at variance on the question 
whether m such a suit (other than under s. 9 of the 
Specific Belief Act) mere proof of previous possession and 
dispossession is sufficient to entitle the plaintiff for jud<*. 
rnent, or proof of title is necessary. The Bombay High 
Court follows the English law, and holds that a plaintiff' in 
such a case can rely on his possession previous to disposses- 


,o;; "•*» 

(*> STftreuap Singl y. Kand Lai Singh, 8 M. I. A 199 • 
Prahlad Sen v. Bodhu Singh. 12 M. I. A. 27c • Bir Cnundra v T),,' 
Collector of BhaUnah [P. C .] 23^ Mahome^Ibrahim i'. 

" a ~ 3 6 V S ecret ary of State v. Kota Bapanamma Gam. 
T 7 v 63 - 1 Anantamathiammal, 37 Mad 201 • 

Zahar Pun v. Puran Nath, 37 AH. 298 ; 42 I. A. i,c ■ Ghumv 
AU. 248; Chandra y. Rajani Kanta, 47 

gf.* £ V C jff m Ma rtandY. YinayaJc Venhatesh, 42 Cal. 

4 l M f nara l an f- Mahahkir Prasad, 1 Pat. L. J. 

ff L L - w Mokund Singh, (1012) P W R 

3 hPf-’yS Behl Z SMb Bebi ’ 4 Lah. L. J. , 73 ;Golal Moni T)ad 
\ . Kali Char an l£.undu. 1 6 T 0 T7 * w * t i * * 

Gahar AM Khan, r8 I. C. 17 (P. Q.y ’ maran * ^ ant « r. 
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sion as against a mere trespasser (a). The Calcutta High Art. 133. 
Court holds the contrary view, and says that mere recent 
possession would not entitle a plaintiff to recover possession 
except under the Specific Belief Act (b). The other High 
Courts agree with that of Bombay (c). 

Thus, mere possession is priml facie evidence of title Possession 
until the claimant makes' out a better one ( d ). P™A facie 

(2) But where the plaintiff makes out a better title than !^!j e ™ ce 0 
the defendant, he may recover the lands, although such title ‘ 
may not be indefeasible. Thus, where one inclosed waste 
land, and died without having had twenty years’ possession claimant 
the heir of his devisee was held entitled to recover it against nee ^ no ^ 
a person who had entered upon it without any title (e). indefeasible. 

(B) Conversely, a man in possession who may not have Jus tertii. 
an indefeasible title as against a third party, may yet have 
a better title than the actual claimant, and therefore he may 
set up the right of a third person to the lands, in order to 


(a) Premraj Bhavaniram v. Nanay an Sivaram ,6 Bom 215 ; 
Krishnarao Yeshvant v. Vasudev Apaji, 8 Bom 371 ; Knshiacharya 
v. Lingatca, 20 Bom. 270 ; Bhagwan Singh v, Secretary of State for 
India, 10 Bom. L. B. 57 1 • 

th\ Debt Char an Brodo v. Mar Chandra, 9 Cal. 39; Krtaza 
Hussain v. Beni Maistri, 9 Cal. 130; Paramessur Ckaudhri v. 
Brojo Lai, 17 Cal, 256 ; Sri Gopal v. Ayesha Began, 26 Cal. 579 ! 
Secretary of State for India v. Knshnamom, 29 Cal. 518; Bam 
Chandra v. Ramanmoni, 20 C. W. N. 773 ; 3^ I- C. 890 ; Gnanendra 
Nath v. Mohendra Mohini, 42 I- C. 884. 

(e) Walli Ahmed v. Ajudhia Kandu, <13 All. 537 [ Lacho Y.Sai 
Sahai, 12 All. 46 ; Sri Gopal v. Ayesha Begam, 29 All. 52 ; Uw 
Singh v. Ramjidas, 36 All. 51 ; Ramzan Khan v. lakub Khan, 11 

1 C 427 • MaMdoom Baksh v. Hashim Ah, 29 I C. 210 ; A arayan 
Rao v Dharmachar, 26 Mad. 51 4 ; Subbaraya Chetty v. Aiyasieami 
Aivar, 32 Mad. 86 ; Adinarayana Iyer v. Rmshnan, i D I. U 97 ; 
Xalyanam Basavayyav. AlakamMallappa, 15I.C. 613; Neela- 
qara Lingamma v Kinnahal Hampiak, 17 L C. ]6 7 j Maihal 
9 Servai v. Thambusami, 1 L. W. 853 ; 25 L C. 934 5 j 
Ponnusami 41 M. L. J. 78 ; 62 I. C. 396 ; Kaji Amir Sahib v. 
Kafr Mahomed Ali, 15 L. W. 430 ; 66 I. C. 237 ; Sidhi v. 

2 Lah L J. 271 •• Shaikh Mirza v. Abdul Gam, 4 Pat. L. W. 130 , 
43 I C 338 ; Sahodhra Kuer v. Gobardhan, 2 Pat. L. J. 280 ; 0 9 

L c! 458. ■ rr-1.1, 

(d) Ismail Ariff v. Mohomed Glume, 20 1. A. 99 ; 

v. Zingawa, 20 Bom. 270 ; Gangaramv. Secretary of State fw Dndia, 
20 Bom. 798 ; Lacho v. Hai Sahai, 12 All. 46 ; Doe d 
Webber , i A. & E. 119 ; Awadh Behari v. Jitu Sahu , 62 I. C. 24-*. 

(e) Asher v. Whitlock, L. E.iQ.B.1; Sub Lai v. Jogeshar, 
11 I C. 94. 
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Art. 133. 


Exceptions. 
Landlord 
and tenant. 


Servants and 
licensees. 


disprove that of the claimant (a). But the claimant cannot 
do the same, for possession is in general a good title 
against all bat the true owner ( b ). 

( 4 ) Where the relation of landlord and tenant exists 
between the plaintiff and defendant, the landlord need not 
prove his title, but only the expiration of the tenancy ; for 
a tenant cannot in general dispute his landlord’s title (c), 
unless a defect in the title appears on the lease itself ( d ).’ 
But nevertheless he may show that his landlord’s title has 
expired , by assignment, surrender, or otherwise (e). The 
principle does not extend to the title of the party throuo-h 
whom the defendant claims prior to the demise or con- 
veyance to him. Thus, where the plaintiff claims under a 
grant from A. in 1818 , and the defendant under a grant 
from A. in 1824 , the latter may show that A. had no le°-al 
estate to grant in 1818 (/ ). : 

The same principle is applicable to a licensee or servant, 
who is estopped from disputing the title of the person who' 
licensed him ( g ). 

Hi India, no tenant of immoveable property, or person 
claiming through such tenant, shall, during the continuance 
of the tenancy, be permitted to deny that the landlord of 
such tenant had, at the beginning of the tenancy, a title to 
such property ; and no person who came upon any im- 
moveable property by the licence of the person in possession 
thereof shall be permitted to deny that such person had a 
title to such possession at the time when such licence was 
given ( li ). 


(a) Deed. Carter v. Barnard, 13 Q. B. 945 ; Girdhari Lai v. 
Government of Bengal, 12 M. I. A. 448 ; Chandra Kanta Baikal v. 
Bkagjur Bepan, 1 I. G. 525. 

„ d>) Asher v.Wkitloel, L. R. r Q J 3 . 1 ; Bichards v. Jenkins, 17 
<4. R D. 544 ; Bazmir Khan v. JSustam Khan, 54 I. C. 308 : Adi- 
narayana v. Krishnan, [1912] M. W. N. 707 ; 15 I. 0 . 97. 

(c) Delaney v. Fox, 26 L. J. 0 . P. 248. 

Saunders 7. Merry weather, 35 L. J. Ex. 115 ; Doe d. Knight 
v. Smythe, 4 M. & S. 347. 

[e) Doe d. Marriott v. Fdwards, 5 B. & Ad. 1065 ; Walton v. 
Water-house, 1 Wms. Saund. 420. 

(f) Doe d. Oliver v. Fotoell, 1 A. & E. 531. 

(ff) Doe A. Johnson v Baytnp , 3 A & E. 188 ; Turner v. Doe A. 
Bennett, ^ M. & W. 643 [Ex. Ch.j ; DukUmoni Dasi v Tulsi Charan 

(h) Indian Evidence Act (I. of 1872), s. 116, 
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Art. 134. — Limitation. Art, m 

No person can bring an action for the recovery 
of land or rent but within twelve years after the 
right to maintain such action shall have accrued 
to the claimant, or to the person through whom 
he claims (a). 

(1) Where claimants are under disability, by reason of Exceptions, 
infancy, coverture, or unsound mind, they must bring their Disability, 
action within six years after such disability has ceased : 
provided that no action shall be brought after thirty years 

from the accrual of the right (b). 

(2) Where the defendant has been guilty of some fraud 
or wrong and the plaintiff is unaware of the existence of 
his cause of action the period of limitation does not begin 
to run till the existence of his cause of action , becomes 
known to the plaintiff (c). 

(3) When any person in possession of lands or rents gives Acknow- 

to the person, or the agent of the person entitled to such ledgment of 
lands or rents, an acknowledgment in writing and signed, title, 
of the latter’s title, then the right of such last-mentioned 
person accrues at, and not before, the date at which such 
acknowledgment was made, and the statute begins to run 
as from that date (d). 

(4) The period in the case of ecclesiastical and eleemosy- Ecclesiastical 

nary corporations is sixty years («). corporations. 


(a) 37 & 38 Viet. c. 57, s. 1, replacing 3 & 4 Will. 4, e. 27, s. 2 ; 
Brassinaton v. Llewellyn, 27 L. J. Ex. 297- The ownerof the lega 
estate must, however, he a party to the action, Allen v. Woods, 08 
T. 143 [G. A.] ; Indian Limitation Act, 1908, Arts. 136—144- 

(h) 37 & 38 Viet. c. 57, ss. 3—5, replacing 3 & 4 Will 4, c. 27, ss. 
16, 17. 

(0) Oellcers v. Ellis , [1914] 2 K. B. 139- See Indian Limitation 
Act, 1908, s. 18. 

(d) Ley v, Peter, 27 L. J. Ex. 239 ; Indian Limitation Act, 1908, 
■ 19- 

(e) 3 & 4 Will. 4, p. 27, s. 29. 
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Art. 135 . — Commencement of Period of 
Limitation. 

The right to maintain ejectment accrues, 
(a) in the case of an estate in possession, at the 
time of dispossession or discontinuance of pos- 
session of the profits or rent of lands, or of the 
death of the last rightful owner {a) ; and, (b) in 
respect of an estate in reversion or remainder or 
other future estate or interest, at the determina- 
tion of the particular estate. But a reversioner 
or remainderman must bring his action within 
twelve years from the time when the owner of 
the particular estate was dispossessed, or within 
six years from the time when he himself becomes 
entitled to the possession, whichever of these 
periods may be the longer (5). 

( 1 ) Discontinuance does not mean mere abandonment, 
but rather an abandonment by one followed by actual 
possession by another (c). Therefore, in the case of mines, 
where they do not belong to the surface owner, the period 
cannot commence to run until someone actually works 
them ; and even then it only commences to run qua the 
vein actually worked (d). 

( 2 ) No defendant is r deemed to have been in possession 
of land merely from the fact of having’ entered upon it ; and, 
on the other hand, a continual assertion of claim preserves 
n°. rjght of action (e). Therefore, a man must actually 
bring his action within the time limited ; for mere assertion 
of his title will not preserve his right of action after adverse 
possession for the statutory period. As to what acts consti- 
tute dispossession, see Littledale v. Liverpool College (f ). 

( a ) 3 & 4 "Will. 4, c. 27, s. 3. See Indian Limitation Act, 1908, 
Arts. 142, 144. 7 ’ 

. 37 & 38 Viet. c. 57, s. 2. See Indian Limitation Act, 1908, 

Arts. 140, 141, 

12 C°B Y ' ^°yd> 2 3b. J. Ex. 194 ; Cannon v. Rim ing ton, 

id) See Zoic Mow Co. v. Stanley Coal Co , 34 L. T. 186, 187 
Ashton v. Stock, 6 Ch. D. 726. 

(e) 3 & 4 Will 4, e 27, ss. 10, it. 

if) [1900] r Ch. r 9 [C. A.]. 



CHAPTER XIV. 


TRESPASS TO GOODS, DETENTION AND CONVERSION 
OF GOODS. 


Art. 136. — Definitions. 

There are three specific torts in respect of 
the possession of goods : 

(i) Trespass, which consists in wrongfully- 

taking goods out of the plaintiff’s 
possession, or forcibly interfering 
with them whilst they are in his 
possession ; 

(ii) Detention of goods or detinue , which 

consists in wrongfully detaining 
from the plaintiff goods to the 
immediate possession of which he 
is entitled ; 

(iii) Conversion, which consists in, the 

defendant’s wrongfully converting 
to his own use goods to the posses- 
sion of which the plaintiff is entitled, 
by taking them away, detaining 
them, destroying them, delivering 
them to a third person, or otherwise 
depriving the plaintiff of them. 

The ancient causes of action for torts to goods were 
trespass and detinue. The action of “trover and conversion” 
was invented later, and was founded on the fiction that the 
defendant had found the plaintiff’s goods and converted 
them to his own use. 

The broad distinction between trespass on the one hand 
and conversion and detinue on the other hand, is that trespass 


Art. 136. 
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Art. 136. is the only cause of action where the goods interfered with 

remain in the possession of the plaintiff ; whereas an action 

for conversion or detention lies when the plaintiff is wrong- 
fully deprived of the possession of his goods by the 
defendant. 

Trespass. Trespass may be the result of an intentional conscious 

* act of taking or touching goods, or may be the result of 

mere negligence. So where* A, drives his carriage so 
negligently that it collides with B.’s carriage, this is a 
trespass (a), just as, if he collides with B.’s person, it would 
he trespass to the person. But it seems that there must be 
either intention or negligence, and a merely accidental 
touching does not constitute trespass (b). 

The principal distinction between detention and con- 
version is in the remedy sought. 

Detinue for When the defendant has got possession of the plaintiff’s 

re tm' n °f goods (whether wrongfully in the first instance, or by 

goods. keeping them wrongfully after having lawfully obtained 

possession) the plaintiff can sue either for wrongful deten- 
tion or for conversion, but generally an action for detention 
is brought where the defendant is at the time of action 
brought in wrongful possession of specific goods, such as a 
horse or a picture, which the plaintiff wishes to have 
returned to him. 

Conversion is the appropriate remedy where the plain- 
tiff seeks merely to recover as damages the value of goods 
of which the defendant has deprived him. Thus, it is the 
proper remedy where* the defendant no longer has posses- 
sion of the goods, or where they cannot be identified, such 
as so many bushels of corn, or so much coal. 

Actions for conversion or detention of goods are often 
brought to try title to goods, and, if the plaintiff proves his 
title, it is no defence that the defendant thought he himself 
had a good title. Thus, a person who buys A.’s goods from 
B. (thinking they are B.’s), and then, quite innocently, sells 
them to C., is guilty of a conversion, as also is C. if he 
refuses to give them up, or consumes them. 

A trespass may be justified as being done in self-defence 
or in exercise of a right, or in other ways illustrated by the 
examples below. 

(1) If one draws wine out of a cask and fills up the 
deficiency with water, he converts the whole cask. He 
converts the wine he draws out by taking it, and the 

(a) Lrtan v„ Cross, 2 Gamp. 464. (5) Sec ante , Art. 3. 


Conversion 
for damages. 


Jastiiication. 


Illustrations. 
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remainder by turning it into something different, and so 
destroying it ( a ). 

(2) Two notes were stolen from A., which B. (not a bona 
fide holder in due course) tendered to 0. in payment for 
certain articles ; B. not knowing C. brought D., a friend of 
his, and made the purchase through D. It was held that 
the part that D. took in the transaction amounted to a 
conversion of the notes to his own use and that he was 
liable to A. (6). 

(3) So, where a hundi, drawn on the defendants and 
endorsed to R., was stolen in transmission by post, and D. 
substituted his name and drew the money for the defendants, 
they were held guilty of conversion of the hundi and liable 
in trover to the plaintiff (c). 

(4) So, again, if a sheriff sells more goods than are 
reasonably sufficient to satisfy a writ of fieri facias, he will 
be liable for a conversion of those in excess (d). 

(5) Beating the plaintiff’s dogs is a trespass (e) 

(6) The innocence of the trespasser’s intentions is im- 
material. Thus, where the sister-in-law of A., immediately 
after his death, removed some of his jewellery from a 
drawer in the room in which he had died to a cupboard in 
another room, in order to insure its safety, and the jewellery 
was subsequently . stolen, it was held that the sister-in-law 
had been guilty of a trespass, and that it was no defence 
that she had removed the goods bonl fide for their preserva- 
tion, and she was consequently held liable for nominal 
damages. It was suggested, however, «that if the removal 
was in fact reasonably necessary for their preservation 
and was carried -out in a reasonable manner, that might 
have been a good defence (/). But, on the other hand, 
the finder of a lost chattel does not commit a tort by merely 
warehousing or otherwise safeguarding it for a reasonable 
time until the true owner be discovered, so long as he is not 
unnecessarily officious (g). However, the intention to deny 

(a) Richardson v. Atkinson, I Stra. 576. 

(h) Kissory Mohun Roy v. Rqjnamyan Sen, 1 Hyde, 263. 

(c) Ganesadas Ramnarayan v. Raxm-i Narayan, 18 Bom. 570. 

(d) Aid-red v. Constable, 6 Q. B. 370, at p. 381. 

(e) Rand v. Sexton, 3 Term Rep. 37. 

{/) Kir/c v. Gregory, 1 Ex. D. 55. 

(gi) See per Black Busy, J, ; in Hollins v. Fonder, L. R. 7 H. L, 
7?7» at p.766, 


Art. 133. 
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Injuring 

animals. 

Intention 

immaterial. 
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Art. 133. 


Conversion 
by innoeent 
purchaser. 


Sale in 
market overt. 


the owner’s right or- to assert a right not inconsistent with 
that of the owner is proved where the goods are used or 
taken as his own property by the defendant (a). 

( 7 ) Again, where the owner of household furniture 
assigned it by bill of sale to the plaintiff, and subsequently 
employed the defendants (who were auctioneers) to sell it 
for her by auction, and they sold and delivered possession 
to the purchaser from them, they were held liable, 
although they knew nothing of the bill of sale (i>). It is 
important, however, to note that the tort there was the 
delivering of the furniture to the purchaser, and not the 
mere selling of it (c). 

(8) So the purchaser of a chattel takes it, as a general 
rule, subject to what may turn out to be defects in the 
title (d). Thus, in the leading case of Hollins v. Fowler, (e), 
it was laid down that any person who, however innocently, 
obtains possession of the goods of a person who has been 
fraudulently deprived of them, and disposes of them, 
whether for his own benefit or that of any other person, is 
guilty of a conversion. 

( 9 ) Where, however, the true owner has parted with a 
chattel to A. upon an actual contract, though there may be 
circumstances which enable that owner to set the contract 
aside for fraud, yet a bona fide purchaser from A. will 
obtain an indefeasible title (/). 

( 10 ) To this rule, however, there is an exception, that 
a sale of goods in market overt gives 'a good title to the 
purchaser, although <the seller has no title. So a purchaser 
in market overt cannot be sued in an action for conversion 
if he parts with the goods or refuses to give them up on 
demand. But this rule only protects the purchaser, and 
the seller in open market is guilty of conversion by selling 


(a) Lancashire and Yorkshire Sail. Go. v. MacNicolL 88 L. J. 
K, B 6oi. 

( 5 ) Consolidated Co. v. Curtis 8 f Son, [1892] 1 Q. B. 495. 

(«' See Lancashire Wagon Co. v. Fitzhugh, 6 H. & N. 502 ; and 
per Bbeti, J., in Fowler v. Hollins, L. R. 7 O. B. 616 (Ex. Ch 1 at 
p. 627. " 

(d) Sale of Goods Act, 1893, s. 21, unless it be a negotiable security 
(as to winch see Glyn, Mills & Co. v. East and West India Dock Co., 
7 App. Gas. 59 r, and Sale of Goods Act, 1893, s. 25 (2) ) ; or unless he 
buys it in naaraet overt (Sale of Goods Act, 1893, s, 22), and not even 

zvfl 1 , ^ was s h>l en a nd the thief had been prosecuted to conviction 
■{ibid., s. 24). 

(c) L. B. 7 H, L. 757. Of) Salerof Goods Act, 1893, s. 23. 
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and delivering goods to which he has no title (a), The sale. Art. 
must be an open sale in a lawfully constituted market, and. — — 

made according to the usages of. the market. By special 
custom all shops in the city of London are market .overt- 
bet ween sunrise and sunset for the sale of goods of- the 
kind which by the trade of the owner ai’e there piit for sale 
by him. But the sale must be by the shopkeeper not to 
him, and it must take place in the open part of the shop, 
not in a room at the back ( b )’. 

Of this common law exception there is, however, a Revesting on, 
modification by statute, first enacted by 21 Hen. 8, c. 11, prosecution 
and now contained in s. 24 of the Sale of Goods Act, 189’3-; thief- 
viz., that where goods are stolen and the thief is prosecuted 
to conviction, the property revests in the original owner, 
notwithstanding a sale in market overt. But note that 
until the conviction of the thief the property is in the person 
who has acquired it by sale in market overt, and no act of 
his before the conviction of the thief is a conversion. So, 
where the plaintiff's sheep were stolen and sold in open 
market to the defendant, and the defendant then resold 
and delivered them to another, and subsequently the thief 
was prosecuted and convicted, though the property then 
revested in the plaintiff, lie had no remedy against "the 
defendant. For when the defendant sold the sheep they 
were his, not having then revested in the plaintiff (c). 

The common law doctrine of sale in overt ‘market is not 
applicable to India. The Indian Contract Act enacts 
specifically that no seller can give to the buyer of goods a 
better title to those goods than he has in himself, except in 
three 'cases (d). In the case of stolen property, no property 
passes to the innocent purchaser, and on the conviction of 
the offender the property must be handed over to the real 
owner. “When an inquiry or a trial in any criminal 
court is concluded, the court may make such order as it 
thinks fit for the disposal of any property or document 
produced before it or in its custody, or regarding which any 
offence appears to have been committed, or which has been 
used for the commission of any offence (e). This rule, 
however, has no application to a currency note, which, like 

( a ) Peer v. Humphrey, 2 A. & E. 495 ; Ganley v. Ledmidge, 

14L.fi.Ir. 31 LC. A.]. 

(5) Hargreave v. Spinh, [1892] 1 B. 25 

(c) Harwood v. Smith, 2 Term Rep. 750. 

(d) Indian 1 Contract Act (IX, of 1872), s. 108. 

(e) Code of Criminal Procedure (V, of 1898), S, S 1 ? C 1 ). 

42 
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Art. 138. 


Justification. 


Self-defence 
or defence of 
projierty. 


In exercise 
of right. 


Legal 

authority. 


money, does not stand on the same footing as other 
chattels. The property in money passes by mere delivery 
and nothing short of fraud will graft an exception upon that 
rule (a). ^ k 

(11) It is a good justification that the trespass was the 

result of the plaintiff's own negligent or wrono-ful act 
Thus, if he place his horse and cart so as to obstruct mr 
right of. way, I may remove it,, and use, if necessary Wn 
for that purpose ( 6 ). J ’ 8 

(12) A trespass committed in self-defence, or defence of 
property, is justifiable. Tlius, a dog chasing slieep or deer 
in a park, or rabits in a warren, may be shot by the owner 
of the property m order to save them, but not otherwise fc) 
But a man cannot justify shooting a dog, on the ground 
that it was chasing animals fern natures (d), unless it was 
chasing game in a preserve, in which case it seems that ’it 
may be shot in order to preserve the game, but not after the 
game are out of danger (e). So, too, though I may use 
reasonaWe force to remove trespassing animals from my 
land, I am liable in trespass if I use an unreasonable amount 

a m°a 3 i AgT/T ’ J Smg tres P assi ^ sheep with 

• /x 3 } - A trespass committed in exercise of a man’s own 
rights is justifiable. Thus, seizing goods of another under 
a lawful distress for rent or damage feasant, is lawful ’(g). 

(14) Due process of law is a good justification as for 
example, an execution under a writ of fieri facias (k). ’ 


ud-d 'L } Gal 379 ; Dasaundhi v. Imam- 

p° r f "fa" j5 frr-tsf,’ [,8s, "3 

(i) Slater v. Swann, 2 Stra. 872. 

27 111 . 53?/* V ' ^ ea ^’ 4 C- & P. 568; Turner v, Jugmohan Singh, 

(d) Tere v. Lard Candor, it East, 568 . 

(e) Bead v. Edwards, 34 L. J. C. P. 31. 

(f) Eking v. Bose, i Freem. 347. 

traetAet t0 ^ ° f St ° ppa - e 5n transi t, see as. 99 -:o6, Indian Con, 
W See ante, Art. 9 . 
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Art. 137. — Possession necessary to maintain an Art. 137 
Action for Trespass. ” 

(1) To maintain an action for trespass to 
goods, the plaintiff must at the time of the 
trespass have been in possession of the goods. 

(2) Any possession however temporary is 
sufficient against a wrongdoer. 

(3) Although he cannot maintain an action 
for trespass, the person entitled to the reversion 
of goods may maintain an action for any 
permanent injury done to them (a). 

To enable him to bring an action for trespass, the plaintiff Possession, 
need not have actual physical possession ; it is enough if 
the goods are in the physical possession of a servant or 
other person who holds them for him. This kind of posses- 
sion is sometimes called “constructive possession.” So, 
too, where goods are in a warehouse or in a ship, and the 
owner has the documents of title by means of which he can 
get actual possession, he may be said to have constructive 
possession. Another kind of possession is “ possession fey 
relation.” An administrator or executor has possession by 
relation from the moment of the death of the intestate or 
testator, for his title relates back tp the death. And this 
possession by relation is enough to support an action against 
a wrongdoer, although at the time of the wrongful act the 
administrator or executor had neither title nor actual 
possession, nor the right to immediate possession (b). 

( 1 ) A master of a ship, as bailee of the cargo, has actual illustrations, 
possession, and can sue for trespass (e), as also can a 
person who has possession of another’s cattle under a 
contract of agistment (d). 

' E 

(a) Tailored v. Allgood, 28 L. J. Ex. 362; Lancashire Wac/on 
Co. v. Fitzhucjh. 6 H. & N. 502 ; Mears v. London and South Wes- 
tern Bail. Co., 1 1 C. B. (n.s.) 850. 

(h) Tharpe v. Stallicood, 5 Man. & fit ?6o j and see KirTc v. 

Gregor!/, 1 Ex. D. 55. 

(p) Moure v. Robinson, 2 B. & Ad. Si 7. 

(d) Booth v. Wilson, I B. & A. 59. 
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( 2 ) Upon the - same principle it has been held that the 
Postmaster- General, as bailee in possession of letters 
delivered to him for carriage, can recover their value in 
an action for negligence against a wrongdoer, even though 
he would not himself be liable to the owners for their 
loss (if)- 

( 3 ) An owner of a chattel who has gratuitously lent it to 
another may maintain trespass, as it is considered to be in 
his possession, although the borrower has the physical 
possession. A loan does not, in contemplation of law, take 
the possession out of the owner (b). 


Art. . 138 .— Trespassers ab initio. 

If one, taking a chattel by authority given 
him by law, abuses bis authority, he renders 
himself a trespasser ab initio (<?). 

Thus, where the defendant took a horse as an astray, as 
he was authorised by law to do, and then worked the horse 
(which he had no authority to do), he became a trespasser 
ab initio. But the rule only applies where the original 
authority is given by law— not where it is given by 
the parties— and the abuse must be misfeasance, not mere 
nonfeasance (d). 


Art. 139 .— Conversion and Detention. 

■ (1) To maintain an action for wrongful deten- 
tion the plaintiff must, as against the defendant, 

he entitled to immediate possession at the time 
ot action brought. 

(«) The Whihfield, [1902] P. 42 [ 0 . A.]. 
d) Lotan v. Cross , 2 Camp. 464. 

( c ) v > Watts, 1 Term Rep. 12. ( £ n jy u i 
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(2) To maintain an action for conversion the 
plaintiff must, as against the defendant, have 
been entitled to immediate possession at the 
time of the conversion. 

(3) The judgment in an action for wrongful 
detention is for the return of the goods and 
damages for their detention. 

(4s) The judgment in an action for conver- 
sion is for damages. The measure of damages 
is the value of the goods at the time of the 
conversion (a). 

The plaintiff need only show that he is entitled as against 
the defendant. He need not show a good title to the "goods 
as against every one ; and as possession is always a good 
title against a wrongdoer, it is sufficient if the plaintiff 
shows that he had possession and the defendant has taken 
them out of his possession. In these actions the plaintiff 
is not required to show that the defendant did not act in 
good faith ( 5 ). 

In an action for wrongful detention the plaintiff gets 
judgment for the return of the specific goods detained or (if 
the plaintiff prefers) their value, and the court may order 
that execution shall ensue for the return of the property 
itself ; accordingly, in this form of potion, the goods must 
he specific ascertained goods. The plaintiff may also have 
damages for the detention of the goods. 

In an action for conversion the judgment is for damages 
only, and if the defendant satisfies the judgment, he 
thereby pays for the goods, and they thereupon vest in him 
as if he had bought them (c). 

. " A Conversion or detention' is’ commonly pro ved by demand 
and refusal. If the defendant has the ■ plaintiff’s goods in 
his possession, this is not necessarily in itself a conversion 

(a) See note ante, p 99. 

( b ) Prhhjeon V. Mellon, 28 T. L. E. 26r. 

(e) Coopen v. Shepherd, 3 C. S. 266. But judgment without sat- 
isfaction does not change the property in the goods (Br ins mead x. 
Harrison, L. R. 6 C. P. 584) ; and see Eastern Construction Co., 
Limited v. National Trust Co.. Limited, [igi4].A. C. 197- 


Art, 139 . 


Comment. 


, J udgxnent. 


Proof of 
conversion or 
detention. 



Art. 139. 


Illustrations. 
Possesion of 
bailee. ■ 


Sale of 
property 
under fieri. 
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or wrongful detention. If, however, he treats them as Ins 
own, as = by delivering them to a third, person or consuming 
them, lie thereby converts them to Ins own use. Where 
there is nothing else in the nature of a conversion, the 
plaintiff should demand their return, and if the defendant 
refuses to return them, his refusal is evidence of a conver- 
sion. It is also evidence of wrongful detention, and the 
plaintiff may then bring his aetion and will succeed, unless 
the defendant can justify his refusal to return the goods on 
demand (a). 


(1) If a hirer or carrier of my goods wrongfully delivers 
them to a third person, the bailment is thereby determined, 
and the immediate right of possession at once revests in 
me, so that I can sue in conversion either the bailee or the 
person to whom he has delivered them (5). Under the 
Indian Contract Act a purchase from a gratuitous bailee or 
a person entitled only to a qualified possession cannot pass 
a valid title to the purchaser (e). 


(2) Where goods are pledged, no action for conversion 
or detention will lie against the pledgee for selling them or 
repledging them until tender of the debt has been made and 
refused (d). 


(3) But where a pledgee having power to sell for default 
takes over the property pledged, as if upon a sale to himself, 
with the pledgors consent, he was held guilty of con- 
version (e). 


{41 And so, when, by a sale of goods, the property in 
them has passed to the purchaser, subject to a mere lien 


(a) See Tan Appen k Co.. Ld.v. Tredegars Li., 37 T. L. R. 504; 
Miller v. Dell, [1891] 1 Q. B. 468 [0. A.] ; Clayton v. Le Roy } 
[1911] 2 K. B 1031 ; Mondial Thakersey v. Bank of Bombay, 

11 Bom. L. R. 926 ; 4 I. C. 652. 

(h) Cooper v. Willomatt, 1 C. B. 672 ; Wyli v. Bickford, 8 M. 
&, W. 443- 

(e) Shanker Murlidhar v. Mohan Lai Jadu Ram, 1 1 Bom. 704 ; 
Le Goyt v. Harvey, 8 Bom. 501 ; Biddomoyee Dabee V. Sitctram, 4 
Cal. 497 ; Seager v. Hukmu Kissa, 24 Bom. 458 Maganada 
Dary V. Sappil Chettiyar, 27 Mad. 424 ; Greenwood v. Holquette, 

12 B. L. R. 42 ; 20 W. R. 467 ; Mating Bo 0 v. If a L, L. B. R. 
(1893—1900), 357 ; Mondial Thakersey v. Bank of Bombay, supra. 

(d) Donald v. Suckling, L R, 1 Q. B. 585 ; Jiallidai/ v. Holnate 
L. R. 3 Ex. 299 [Ex. Oh.]. 

00 Reel-ram Dubay v. Bank of Bengal, r 19 Cal. 322. 
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for the price, tlie vendor will be liable for conversion if he Art. 139 . 

resells and delivers them, to another. But in such a case 

the plaintiff will only be entitled to recover the value of the 
goods, less the sum for which the defendant had a lien upon 
them (a). 


( 5 ) A trustee, having the legal property , may sue in Possession of 
respect of goods, although the actual possession may be in trustee, 
his cestui que trust , for he has in law the right to immediate 
possession ( 5 ). 


(6) In the leading case of Armor;/ v. Delamirie (c), it was possession 
held that the finder of a jewel could maintain an action of a mere 
against a jeweller to whom he had shown it, with the finder, 
intention of selling it, and who had refused to return it to 

him ; for his possession gave him a good title against all the 
world except the true owner. In short, a defendant cannot 
set up a jus tertii against a person in actual possession. 

( 7 ) But the finder of lost goods has no title against any 
one who can show a better title. So, where a workman 
found a ring embedded in mud on land which was in 
the possession of the plaintiff’s, it was held that, as finder, 
he acquired no title against them. The plaintiffs being in 
possession of the land were in possession of the ring also. 
Consequently, the finder was liable to them in an action 
for detention when he refused to give it up to them (d) . 


(8) A bailee of goods may maintain trespass or conver- 
sion against a wrongdoer, by virtue of his having the actual 
possession (e). So also may the bailor%,s he is in possession 
by the bailee. Thus, when an article is lent the borrower 
or the lender may bring an action against a wrongdoer ( / ), 
So also may the owners of goods let on hire (g), and the 
pledgee of goods pawned (h). The bailee, if he succeeds in 


(a) Page v. Coioasjee Eduljee, L. R. i P. C. 127 ; Martindalex. 
Smith, 1 Q. B. 389. 

( 5 ) Barker v. Furlong, [1891] 2 Ch, 172. 

0 ) 1 Sm. L. C. 35 <>- 

( d ) South Staffordshire Water Co. v. Sharman, [1896] 2 Q. B. 44. 

(e) Nandlal Thakersey v. Bank of Bombay, supra. 

If) moolis x. Bastard, 2 C. M. & R. 659 ; Burton v. Hughes, 
2 Bing. 173. 

( g ) Cooper v. WUlomdtt, 1 C. B. 672. 

(h) Swire v. Leach, 18 C. B, (k.s.) 479, 
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Art, 139 an action of conversion, recovers the full value of the goods 

— — as damages, and must account to the bailor (a). 


Art. 140. — Waiter of Tort. 

"When a conversion consists of a wrongful 
sale of goods, the owner of them may elect to 
waive the tort, and sue the defendant for the 
price which he obtained for them, as money 
received by the defendant for the use of t,he 
plaintiff (6). But, by waiving the tort, the 
plaintiff estops himself from recovering any 
damages for it (c). 

Once having elected to treat the transaction as a sale, 
as by receiving or suing for part of the purchase-money, the 
plaintiff cannot afterwards sue in tort. If an action for 
money had and received is brought, that is a conclusive 
election to waive the tort : and so the bringing of an action 
of conversion or trespass is a conclusive election not to 
waive the tort. These are conclusions of law (d). In other 
cases it is a question of fact whether or not there has been 
an election ; and if ,the facts show an intention to retain 
the remedy in tort against one tort-feasor, a settlement with 
another one will not affect that right, although the plaintiff 
may have sued alternately both in tort and for money had 
and received, and although he may have got an interim 
injunction restraining any dealings with the money (e). 


(a) See The Wmhfield, [1902] P. 42 [C. A.], inhere the principles 
and cases are fully discussed; Eastern Construction Co. v. National 
Trust Co., [1914] A. 0 , 197. 

( 5 ) Lamine v. Darrell, 2 Ld. Baym. 1216; Ouqftton v. Seppinqs, 
1 B. & Ad. 241 ; Nothey v. Buck, 8 B. & C. 160. ' 

(c) Brewer r. Sparrow, 7 B. & C. 310. 

{d) Smith v. Baker, L. R. 8 G. P. 350. 

[e) Bice y, Bead, [1900] rQ, B. 54 [C. A.]. 
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Art. 141. — Trespass and Conversion by Joint 
Oxoners. 

A joint owner can only maintain trespass or 
conversion against his co-owner, when the latter 
has done some act inconsistent with the joint 
ownership of the plaintiff (a). 

(1) Thus, a complete destruction of the goods would be 
sufficient to sustain an action, for the plaintiff’s interest 
must necessarily be injured thereby (6). 

(2) But a mere sale of them by one joint owner would 
not, in general, be a conversion, for he could only sell 
his share in them. But if he sold them in market overt, 
so, as to vest the whole property in the purchaser, it 
would be a conversion (c). 


Art. 142. — Bemedy by Recaption. 

When anyone has been unlawfully deprived 
of his goods, he may lawfully reclaim and take 
them wherever he happens to find them, but 
not in a riotous manner or attended with 
breach of the peace, and he can justify an 
assault made for the purpose of recapturing 
after demand' and refusal (d). 


Art. 143. — Bemedy by Action of Beplevin. 

The owner of goods distrained is entitled to 
have them returned upon giving such security 
as the law requires to prosecute his suit without 

in 

(a) 2 Wins. Saund. 470 ; and see Jacobs v. Seward, L. R. 5 H, L, 

464. 

(J) Barnardiston v. Chapman, cited 4 East, 121. 

(c) Mayhew v. Herrick, 7 C. B. 229. 

(d) Blades v. Higgs, 30 L, J. C, P. 347. 

43 


Art. 141. 
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delay against the distrainer, and to return the 
goods if a return should be awarded (a). 

The application for the replevying or return of the goods 
is made to the registrar of the county court of the district 
where the distress was made, who thereupon causes them 
to be replevied to the person from whom they were seized, 
on his giving sufficient security. The action must be 
commenced within one month in the county court, or 
within one week in one of the superior courts ; but if the 
plaintiff intends to take the latter course, it is also made 
a condition of the replevin bond that the rent or damage, 
in respect of which the distress was made, exceeds £20, or 
else that he has good grounds for believing that the title to 
some corporeal or incorporeal hereditaments, or to some 
toll, market, fair, or franchise, is in dispute (7>). 


Art. 144. — Orders for Restitution of Stolen 

Goods. 


If any person who has stolen property is 
prosecuted to conviction hy or on behalf of the 
owner, the property is to he restored to the 
owner, and the court before whom such person 
is tried has power to order restitution of the 
property to the o^ner (c). 

Therefore, even if the goods were sold by the thief in 
market overt, yet, by this section, they must he given up to 
the original owner. Apparently where a bailee allows the 
court to make an order for restitution without informing 
the court that he holds on behalf of a bailor, he is liable 
to the bailor for the loss of the article (d). 


{a) See County Courts Act, 1888 (51 & 52 Viet. c. 43), ss. 134 — 137. 
5f & 52 Viet. c. 43, ss. 133—136. 


(c) Larceny Act, 1861 (24 &■ 25 Viet. c. 96\ s. 100 ; Code of Crimi- 
nal Procedure (V. of 1898), s. 517 (1). ’ 

(d) Ramon v. Platt, [1911] rR. R 400 See 9 P Tf Or mnR * 

L. B. R (1892 — 1902) 84/ ^ J 499 ‘. fe6e 2 ■’ KfU ' 1908 
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ciples of the Law of Torts, and in testing their 
■now edge of that subject by reference to the pao- es 
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QUESTIONS' 


£ 

1 . Define "tort,” and give reasons for your definition. [1-3] 

2 . Discuss the definition of a tort as “a wrong independent of contract.” [1-2] 

3 "Explain and illustrate the distinction between "tort.” "crime,” "breach or 
contract,” "breach of trust,” and "moral turpitude.” Does the fact that a wrongful 
act (or omission) happens to fall under more than one of these heads affect the 
common law remedy ? [r, 2. 34, 43] 

4 . What elements are combined in the legal conception of "tort”? Give 
illustrations of each. [3] 

5 . Discuss and illustrate the maxim that injuria sirie da mno is actionable, 
but damnum sine injuria is not What is the precise meaning of the words 
damnum and injuria in this connection ? [3-5] 

6. When is actual damage a necessary part of the cause of action in tort, and 

when is it not ? [4-5] 

7 . A man is unlawfully detained for a short time, but so as to suffer no loss 
whatever thereby either in money, health, comfort, or otherwise. On another 
occasion he is, by fraudulent misrepresentations as to existent facts, deceived into 
a belief, which, if he acted on it. would result in pecuniary loss to him ; but he finds 
out the fraud in time and does not in fact suffer any loss whatever. Can he 
maintain an action against the person (a) who detained him, (b) who deceived him ? 

[3-6, 190] 

3 . Distinguish, with illustrations, between — 

(a) An absolute private right ; 

(b) A qualified private right ; and 

(c) A public right. 

What is the importance of these distinctions in relation to the law of torts ? [5-8] 

9 . Under what circumstances can an individual maintain an action for damages 
for the infringement of a public right ? Give illustrations. [7] 

' 10 . Give instances of unlawful acts which, though causing damage to particular 
individuals, nevertheless give rise to no action for damages at common law. 


* 11 . Illustrate and explain the distinction between a public and a private nuisance. 
Under what circumstances' can an action for damages be brought in respect of the 
former? [7-8] 
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12. A walks on E ’s land without having any legal right to do so but without 

doing any damage to it Can B maintain an action against A ? Would it make 
any difference if A. had merely stepped on B ’s land in order to avoid beitm run 
over by C. s motor car ? [7, 313) 0 lu “ 

13. A. owns a shop which greatly depends for its custom upon its attractive 
appearance ; a gas company erects, on its own land, a gasometer, hiding the short 
iropi the public and thereby seriously damaging A.’s trade. Can A. maintain an 
action tor damages against the company ? Give reasons for your answer. [ 4 - 5 ] 

14. A landowner by working his mines causes subsidence of the surface, resul- 
tmg m the collection of rainwater which percolates into his neighbour’s mine and 

Mtion^foriunages^? 6 ^ 1 ^.| x l )sns0 tlle neighbour. Can the latter maintain an 

4 .’ a kg&Uy l^hfied voter, of Conservative views, dulv tenders his vote 
at a parliamentary election to the returning officer, who wrongfully refuses to 
register it. The Conservative candidate is returned by a large majority. Has A 
any cause of action against the returning officer, and, if 'so, on what principle P [6] ’ 

16 . A, unlawfully obstructs a public highwav. thereby delaying B amongst 

C “ B ' ” " l “» 5 - 

I>. maintain an action for damages against A. ? [10. 204] 0 

*18. A. keeps a coffee-house in a narrow street. His neighbour B carries on a 
^ T h °“ eer - a n d “ loadin g attd unloading goods into and from 

ans m the street to such an extent as to create a public nuisance and to obstruct 

A s business and inconvenience A ’s customers. Can A maintain an action for 
damages against B.. and. if so. on what principle ? [7-8] * 

20 . To what extent is the voluntary nature of the wrongful act or omission an 
essential element in a tort ? [8.9] nion_,rai act 01 omission an 

mi d f; nc ? toa . n action for tort, to show that the wrongful 

tijfor “* ™' li ”““»*« * *«><1 to ««. 

(a) that the defendant did not intend to do harm ; 

(b) that he did not know his act was illegal ; 
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(e) that the damage done would not have happened but for an accident which 
could neither be prevented nor foreseen ; 

(d) that the act which did the damage was done bv leave of the person 
: damaged. [8-10] 

23 A butcher’s man leaves his horse and cart unattended in the road while he 
serves meat at the hack door of a neighbouring house in accordance with his usual 
custom. The horse, which has generally remained quite quiet under such circums- 
tances. in frightened by a motor *ar, runs away and injures a lady Has the lady a 
cause of action against the butchers man ? [ r 4] 

24 . A. has an unguarded pit on his premises B , coming on to the premises on 

lawful business, falls into the pit and is seriously injured. Has B a cause of action 
against A , and why ? [10-11] 

25 . A. plants a yew tree in his back garden, and in course of time it grows so 
as to project into B/s meadow. One of B/s horses kept in the meadow* eats the 
projecting shoots and dies in consequence. Under what circumstances and on what 
principle, if at all, has B. a cause of action against A. r [14] 

20 . A/s coachman is driving quietly along a street when the horse, without 
warning or any explainable cause, holts, and in spite of the coachman’s utmost 
efforts, swerves on to the footpath and knocks down B , a passer-by, injuring him 
severely. Assuming that the coachman was a man of skill and experience, has B 
any cause of action against A, ? (live reasons for your answer, [u] 

27 . A . a guest at a shooting party, aceidentaly, without intending to do so and 
without being guilty of negligence or want of care in the use of his gun, shoots B , 
another guest, in the leg. Has B. any cause of action against A,? [it] 

28 . Illustrate the principle that a man must be presumed to intend the proba- 
ble consequences of his voluntary acts or omissions. [14-17] 

■ ' . ' '<1 - 

29 . A. wrongfully throws a lighted squib at B , who, in self-defence wards it 
off so that, without either of them intending it, the squib explodes in C ’s eye and 
blinds him. Can C maintain an action for damages against A, and B.» or either of 
them? [18J 

: ? 29 . (a) If a man scares crows and drives away locusts and they damage a 

neighbour’s crops, is he liable for the damage ? [18] 


30 . Is the nature of the motive with winch the act was done ever an essential 

ingredient in tort ? Does an evil motive ever*make wrongful an act which would 
otherwise he justifiable ? Does a good motive ever make justifiable an act which 
would otherwise be wrongf ul ? [ti-12] 

31 . Distinguish between “malice in fact” and “malice in law.” [n-12] 

32 . In what senses Is the word “malice” used in connection with (a) malicious 
prosecution ; (b) libel and slander and (c) other torts generally P [13-15] 

33 . Is it a tort to induce a person (a) to break a contract, (b) to refrain from 
a extract? [13,180-181] 
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. 34 j\. A- walks across B ’s land under the honest but mistaken belief +w +1 

figS t'o] Wily “ ;t Is hu b3He£ a sood ^ to « SS 

ioggr&y » >» 

30 . What is meant by an Act of State ? Discuss with +„ j , 

cases, the scope of the rule "there is no Act of Stifo 1 V eience to decided 

/subjects.” [20-22] noA °t ot State between a sovereign and his 

37 . _ What is the difference between a judge of a sunerior enm-t ^ „ • j r- 

tUmSlSS “ M -5 *» *-» iy bm VtLi, 

mi “ ft. .t“So “KZiS. 1 , ,?”>.*««• Act, and M. 
in England. [25] “ * JudlClal ° fficers m Tndia l » comparison with it 

wrongful act or omiS 
• a ^ 

forced at common W™andk what cLe^the 8 ’^ ^ de f arcd ’ L . y stai iite, be en- 
excluded ? [27-28] CaS<?S 13 the common law action for damages 

son, who by reason of’ Uother'^^^^^ th ® P llbll 'c, is a per- 

to mamtam an action for damages in gjj 

“contract,” r&spectivehn^Is' there' an^Sti c °^ • betw f “ actions in “to” and in 
tion? [4,] * V ani pi act, cal importance nowadays in this distinc 

- the part of th, 

m tort ? [43.47] 1 “=.« is injured, does his remedy lie in contract 0: 

gence it becomes rlinfd by' “moths '^E^fthT ' 8 T* 0wi ? g to the Otter’s ne-li 
IS m contract or in tort ‘[ 43 * 47 ] * * * question whether the owner’s remedy 



s ™t> go'ng by trai 

been mid K r 6 Mghgence of ni 
' een P aia b J B , his master. Wh^t 


omLondon to Birmingham, « 
ay company s servants. His fai 
has A against the Company P ' 




48 . A goes to a gunmaker and explains to Mm that he wants a good, sound 

o-iia for the use of himself and his son B. The gunmaker sells him a gun which he 
warrants to be perfectly sound A few days later B. goes out shooting and the 
o- mi bursts and seriously damages his face Has he any remedy, and, if so, on what 
principle, against the gunmaker ? [45] 

49 . If a person gratuitously undertakes to perform a service for another person, 
can he he made liable for (a) not performing it, or (b) performing it so negligently 
that damage results to the other person p Give your reasons. [46] 

* 

50 . A. intrusts a purse of money to the care of B. who gratuitously undertakes 
the custody of it Through B.’s negligence the purse and its contents are lost Has 
A. any remedy against B., and, if so, on what principle P [47] 

51 . A., walking along the road, is overtaken ky a motor car driven by B , a 
‘•chauffeur, 5 5 whom he knows slightly, and who offers him a “lift.’* A rashly accepts 
the invitation, and in consequence breaks his arm in an accident (caused solely by 
B s negligence) which terminates the excursion. Has A. any remedy against B. or 
B *s employer, and, if so, on what principle P [47] 

52 . Under what circumstances, if at all, is an action for damages maintainable 
in England in respect of a tort committed abroad ? [48-49] 

53 . Who may be plaintiff in an action for tort ? State any exceptions to the 
general rule. [50-51] 

54 . Can a husband sue his wife, or a wife her husband, in tort p [50] 


55 . Can a corporation sue in tort precisely as if it were an individual person ? 

[So] 

56 . Who may be made a defendant in an action for tort, and what classes of 
persons are exempt from such liability p [5 1-52] 

57 . An infant hires a horse for the afternoon expressly for riding on the roads. 
He tries it at a fence and breaks its knees.. Can he be made liable (a) for the 
damage done to the horse’s knees ; (b) for the hire, which he has omitted to pay ? 

[ 5 2 ] 



Discuss the liability of infants, 
[ 52 - 54 ] 


lunatics, corporations, and trades unions in 


- 59. Discuss the liability of the Secretary of State for India for wrongs commit- 
ted by persons in official service in India. [73] 

63 . To what extent is a hnsband liable for torts committed by his wife ? Is it 
ever necessary to join him as a defendant ? (59-60] 

n:' 1 ; 

61 . Explain and illustrate the maxim “qid facto per ulium facto per m' in 
its application to torts. [63] 

62 . Explain the maxim “Omnis ratihabitw retrotrahitur et mandate priori 
(equip aratur” To what extent is it applicable in tort p [64] 

44 
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63 . Explain the doctrine of Respondent Superior and give illustrations of its 
application in tort. [65] 

64 . If a t'iilidriver (whose duty it is to drive the cab himself) allows the “fare” 
to drive, and the latter drives so badly as to collide with and damage a private 

trringi*. is tin.’ owner of the cab liable to the owner of the carriage for the damage 
<!>>ne ; nn<l if so. on what principle V [73] 0 

65 . A driver of a cart negligently leaves the cart in charge of a small boy 

» hr »*• duty it was to go with the cart to deliver parcels, hut who had been forbid ' 
dvii to drive. The boy drives the cart and collides with a private carriage. Is the 
tradesman, who employs the driver and the boy, liable for the damage done +« 
carriage ; and. if so. on what principle P [74] 0 0 


66. State precisely the liability of a person for the wrongful acts and omissions 
>*f a contractor employed by him to do a particular piece of work. [75-76] 

67 . A railway company was empowered by Act of Parliament to construct 0 
railway bridge over a public highway, and employed a contractor to do the wll 
A servant of the contractor negligently caused serious injury to a person mlsl™ 

along the highway, by allowing a stone to fall on him. Discuss the iabilitvof thf 
■wiipany for the damage done to the injured individual. [78] y 1 the 

63 . A company, not authorised to interfere with certain streets 11. • 

contractor to open trenches therein The contractor’s servan Tn doin^ left^ 
h-a,. ,.f stones, over winch a person fell and was injured. Discuss the li»wV ^ i 
the company for the damage done to this person. [78] tae llablllt y of 

69 . A company, being authorised by Act of PsvKimoni , . 

over » navigable river employed a contractor todothe work A * b £ idg ? 
•kmage by reason of defects in the construction and working of I tV h ° suftered 
««n H my. On what principle, if at all, is his action maintainable ? ggf ’ **** the 

}»>«-«,. supported liv BA °so il. 61 "'' B ^enTplof s ^ ccm trac tff 6 ? ’ A ’p e “ titled io have his 
the foundations, and rebuild the house * ' The conU-f t° pul1 f 0 ™ 1 . hls house, excavate 
Y ulAS !lOU ' e d,lrini ? process, but fails to tobl f U , ndertakes th e risk of sup. 

to A. for the consequent da™ J +. 7 a - ^ neeessai 7 precautions. 

pnmuple:- [ 79 ] ^quent damage to A. s house r and, if so, on what 

employ* a A wStor toremir it^W^th^l u for his own purposes He 

afterwards the lamp faKwn’ and ZitT' h is work so bLly^tlut soon 
4atm ^ ’ Md. if so, why ? [80] urts B - a P^ser-by. I s A . liafile to B in 

L *“S 3 ‘ot “mta' r ® lond l.loogio. 

« i.! Ti “ ‘“27 b“ £ T^s °? %wVt£ 

j 1 B. . ,» d , o„ « m r£r' s to 

A ” the owner of „ • a . 

for the dafc, and_ harness, and losing his 


whmanai’ short notice f Carr! , a g e > home, ; 

4mcii on* i,,. kj, Af’ ® ets another for the dav „ v — losing ms 
rmae« of USS the lability of A f 01 . j. lvei 'y-stable keeper, and is 

“vVm or TOrt of .kill of a? 44 0 * l J 
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74 . A. having a carriage, but no horse or harness, hires these for the day from 
a livery-stable keeper, who also supplies him -with a driver on inclusive terms, so that 

A. does not pay the driver’s wages direct to the latter. Discuss the liability of A 
for damage done by the driver to B.’s carnage in. a collision. [66-67] 

' 75 . A., having a coachman to spare, lends his services for the day to B., who 
is short of one. Discuss the liability of A. and B. for damages done to 0 . by the 
coachman while driving B.’s carriage and horses. [66-67] 

'’' 76 . A., being the owner of a motor ear, leaves it in charge of a “chauffeur” 

with instructions to call for him at a certain place that afternoon. In A ’s absence 
during the morning the “chauffeur” takes his sweetheart for a drive in the car (an 
event not contemplated hy A.), and during the drive negligently collides with and 
damages B.’s carriage. Discuss A.’s liability to B. for the damage done. [68-69] 

^ 77 . An omnibus conductor, for the fun of the thing, changes places with the 
driver and drives the omnibus so unskilfully that he collides with and damages a 
private carriage. Discuss the liability of the omnibus company. [70, 73] 

78 , A bank manager, in answer to inquiries by A. as to the financial position of 

B. (a customer of the bank'', replied that B. is a person of sound financial position. 
This statement was known by the bank manager to be untrue when he made it, and 
was made, not for his own benefit but for the benefit of the bank, with intent to 
deceive A. Advise A. as to whether, having suffered loss by acting on the faith of 
this statement, he has a cause of action against the bank. [192] 

ty 1 79 . An omnibus driver, contrary to the express instruction of his employers, 
drives in such a way as to obstruct a rival omnibus, with a view of increasing the 
takings of his own. Discuss the liability of his employers. [70] 

v 80 . An omnibus driver, out of spite against a rival omnibus, struck the horses 
Of the latter with his whip. Discuss the liability of his employers. [70] 

81 . What is meant hy the doctrine ofi “common employment” ? On what 
principle is it based and to what extent has it been cut down by modem legislation P 
Examine the limits of the doctrine, as recognised in Indian law. [239] 

82 . A butcher’s man was ordered to deliver meat from a van.. The van, 
having been overloaded by the negligence of another of the butcher s servants, 
hroke^down, and the butcher’s man was hurt thereby. Can the butcher s man 
maintain an action for damages against his employer ? [24°] 

83 . Owni"- to the negligence of the captain of a merchant vessel, one of the 
crew is seriously hurt. Discuss the liability of the owners. [24 l ] 

84 . Owing to the negligence of the captain of ship A., it collides with ship B. 
and one of the crew of the latter ship is seriously injured thereby. Both ships 
belong to the same owner. Discuss his liability for the damage done to the injured 
man. [242] 

85 . A collier is seriously injured by the fall of a stone from the side of the 
shaft, which has been left in" a dangerous state by his employers. Discuss their 
liability in damages. What must the plaintiff prove in order to succeed in m« 
action ? [24'] 
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80 A master orders a servant to take a bag of corn up a ladder which is 
unsafe: the ladder breaks and the servant falls down and is injured. Discuss the 
liability of the master, on the alternative assumptions that (a) he knew the ladder 
was unsafe, but the' servant did not ; (b) he did not know, but the servant did ; 
(c) Loth knew and (d) neither knew nor had the means of knowing. [ 247 , 24 SJ 

87. What is meant by the maxim “volenti non fit injuria ” ? Discuss its 

application to the case of injuries sustained by a servant employed in a dangeious 
occupation. [ 243 ] * 

88 . A passer-bv assists a carman in managing a fractious horse. I 11 course of 
doing so, he himself gets injured owing to the carman’s negligence. Discuss the 
liability of the carman’s employer for the damage done to the passer-by on the 
assumption that the latter was asked by the carman to give his assistance. [ 73 ] 

89. Explain and illustrate the liability of a partner for the torts of his fellow- 
jiartner. [ 6 i] 

90. One member of a firm libels a stranger. Can the latter sue the firm in 
damages, and. if so, on what principle P [ 61 ] 

91. From what period do the Statutes of Limitation commence to run in the 
ease of torts P [ 109 } 

92. In If 95 A. began to work coal under the land on which B’s house stands. 

In consequence of this working, a subsidence occurred in 1900, and B’s house was 
damaged. In 1904 B. commenced an action for damages against A. What facts 
besides the above, would be of importance in deciding the case for or against B’s 
claim? [m] * 

93. A's furniture was legally seized under an execution by the sheriff and 
nought by B. a friend, who. out of kindness, left it in A\s possession where it re- 
nmined for ten years, at the end of which A died. B then claimed it, but A’s 
widow pleaded the Statute of Limitations. Discuss their respective claims to the 
furniture. [ 111 - 113 ] 


ktate and illustrate the effect of the fraudulent concealment of a tort on 
the nght of the person injured to maintain an action for damages, [in] 

95. In what respects do the Statutes of Limitation differently affect the rights 
fe 1 ™ mWer 8 ' (t) g ° 0dS ’ ° f Whidl haS been deprived 

* 

continuing toi ain [iS mUStrate the arollcation of the Statutes of Limitation to a 
SeS'Slt ¥ *> “» «***• * rimitrtlon, 

teiaticn to actiM, irUcirt ’’'Irtyfil “4 i-coniic:' specially privileged in 

[23.26.74] ' " privilege extend, to their servants and agents P 
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99. What_is the measure of damages in actions for tort fa', in respect of personal 
injury, and (b) in respect of injury to property P [ 92 - 94 ] 

100. On what principles and under what circumstances, if at all, can. the verdict 

of a jury, in regard to the amount of damages given in respect of a personal iniurv, 
be disturbed ? [ 93 ] 1 J • ’ 

101. What considerations may be taken into account by the jury in estimat- 
ing damages m a case of seduction P [ 1 79 ] “ ' 

102. What is the proper measure of damages for injury done to a horse through 

tlie negligence of a person who had.hired it from the owner ? [ 95 ] 

103. A., a colliery owner, wrongfully worked coal lying under the land of his 
neighbour B. State precisely the proper measure of damages that should be 
awarded to B. [ 95 ] 

'104. Explain and illustrate in its application to torts the maxim “omnia 
prossumptur contra spoliator em." [ 96 ] 

105. Explain and illustrate what is meant by (a) “consequential damages,” and 

(b) “prospective damages.” [ 96 , 98 ] 

106. In an action for personal injury, what kind of consequences of the injury 
can be taken into account in the assessment of damages ? Give illustrations. [ 97 ] 

107. What circumstances may be considered by a jury to be in (a 1 aggravation, 
and (b mitigation, of damages ? Give illustrations in eases of ( 1 ) defamation, (2) 
malicious, prosecution, (3j assault and battery, and ( 4 ) trespass. [:oo-roi] 

108. What is the legal position of persons who have jointly committed a tort ? 

f55] 

109. What are the effects of — 

(a) A judgment being given against one of several tort-feasors ; 

(b) A release being given to one of them ; 

(c) A covenant not to sue being made with one of them ; 

(d) Damages being levied upon one of them on a judgment given against 

. them all jointly ? [ 55 - 58 ] ^ . 

110. Discuss the proposition that “there is no contribution between tort-feasors.” 

[57] 

111. Explain and illustrate the application of the remedy by injunction to ' 
various kinds of torts. [ 103 - 105 ] 

112. Distinguish between interlocutory and perpetual injunctions as remedies 
in cases of torts, and illustrate and distinguish the principles on which they will 
respectively be granted both in England and in. India, [ 104 ] 
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129. A. falsely and maliciously tells B., that her husband C. has recently com- 
mitted a criminal offence. Can C maintain an action for slander against A. ? [134] 


130. What is meant by “justification” 
what principle does it depend ? [ 1 37 ] 


as a defence to an action for libel ? 


On 


131 What is meant by “fair comment” in relation to the law of libel and 
slander ? Illustrate the limitations to which it is subject. [138-139] 


13*2, Explain and illustrate* the expressions “actual malice” and “privileged 
occasion ” in relation to an action for libel or slander. [ 145 - 147 ] 

133 . Distinguish between “absolute” and “qualified” privilege in relation to 
libel and slander, and give instances of each. [140* 145] 


134, What are the functions of a judge and jury respectively in regard to the 
questions of “privileged occasion” and “privileged communication” in an action for 
libel? [ 145 ] 

135. In what respects has the ordinary law of libel been modified in favour of 

newspaper proprietors and editors ? [ 145 - 146 ] 


136. C. is an applicant for an appointment in B/s business. In reply to an 
inquiry by B. as to C. 5 s character, A. writes a letter which, amongst other things, 
contains an untrue defamatory statement about C., made, however, by A. in the 
belief that it is true, and that he ought to mention it. Having written the letter, A. 
negligently puts it into a wrong envelope, so that it ultimately reaches D., who 
informs C of its contents. Can G. maintain an action against A. ? [ 148 ] 


137. To what extent is a person who repeats (a) a libel or (h) a slander, liable 
equally with the originator of it ? [ 134 ] 

133. A. slandered B. in C.’s hearing, C., without authority, repeated the 
slander to D., in consequence of which D. refused to trust B. Does an action for 
slander lie against A., and, if so, why ? [ 135 ] 

139. What is the statutory limitation applicable to actions for libel and slander? 
[no] 


140. Define and analyse “malicious prosecution.” Distinguish it from false 
imprisonment. [ 154 ] 

141 What is meant by “want of reasonable and probable cause” for instituting 
a prosecution ? In an action for malicious prosecution (a s on whom does the onus 
lie of proving, and (b) what are the functions of a judge and jury with regard to, the 
facts material to this part of the case ? [159-160] 


142. Define “maintenance.” 
prosecution” ? [ 17 1 ] 


In what respects does it differ from “malicious 



143. Is the English law of maintenance applicable to India ? What are the prin 
fies that guide Indian courts in decidiig actions for tort of “maintenance” ? [ 173 ] 
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144. Illustrate and explain whit is meant by a “common interest” in relation 
. actions for tort of maintenance. [ 172 ] 

145. Wlnt is the legal principle on which actions for seduction are based ? [176] 

143 Frame and discuss a definition of common law fraud or deceit, as a tort, 
m l distinguish it from such misrepresentation as would, in equity, be a ground for 
rescinding a contract. [ 1 90] 

147. Explain the decision in Derry v. Peek. [191] 

143 What is the statutory liability of directors of joint stock companies in 
regard to untrue statements contained in a prospectus inviting subscriptions for 

shares? [194-195] 

149. Under what circumstances can a man be made liable in tort for the untrue 
statements of his agent ? [192] 

150 A., a secretary of a company, oy false statements induces B. to take shares 

in the company. Is the company liable for the fraud of the secretary ? Discuss the 
the decision in Lloyd v. Grace Smith 4' Co. [192] 


151. Does silence ever amount to fraud ? [190] 

152. A., an opera-house manager, engages a singer to perform in an opera. £., 
manager of a rival opera-house, hears of this and offers the singer a sum of money to 
break her contract with A. and to sing in B.’s opera. She does so, with the result 
that A. sustains a loss. Can A maintain an action for damages against B., and, if 
so, on what principle ? [182] 


153. Define “negligence.” Under what circumstances is it wrongful, so as to 
give rise to an action for damages in tort ? Give illustrations. [ 1 96] 

154. A. lends B. his gun to shoot game with. If the gun explodes and injures 
B., would A he liable m damages F [209] 

*■ 

153. It is sometim es said that every dog is legally entitled to one bite Discuss 
and explain tins statement. [233] 


While playing in _ a public park of a municipal Corporation, a child eats 
tiahk W V [i4] lt: ’ temptedby ltS Iusciotls appearance, and dies. Is the Corporation 

153. A., a neighbour permitted to cross B.'s land in order to go bv a short cut to 

” >» »'■ Ml. •»** »»a fall. iJto i mimJa pit 

I.# 

“ i“T“ “ i - b ° th t» 

injured in the collision Has fh« n ansor ? If damaged and a person in it is 
xcirndy in damages against the minibus comply ? h [>“] " ^ ^ “k"’” ^ 



QUESTIONS. 


353 


159 . 


Wliat is the effect of the decision in The Bernina ? 


[ 2 * 5 ] 


160. A., a landowner, negligently allows a fence on his land adjoining a public 
hallway to get into a rotten condition JB , a little boy, attempts to climb the fence 
( n Inch he has no light to do) ; the tence falls down and injures him Can he re 
cover damages from A. ? [ 255 ] J dI ne le * 


.Iltostratethe principle that in an action founded on negligence the ne«li- 
gence ot the defendant must be the proximate cause of the damage. [217] s 

162 . Will (a) negligence (b) contributory negligence, ever be presumed, or must 
they be proved 111 every case ? and, it so, on whom does the onus lie and what are 
the functions ot the judge and jury respectively in relation thereto ? [218] 

102 a. State the facts and discuss the effect of the decision in j Rylands v. 
Fletcher Describe some instances m which the principle of that decision has 
been applied. [224 et sey.] 

162 b. State shortly the liability of a keeper of animals or producer of fire for 
injury caused by them. [231] r “ 

182c - , does ot* major affect the law of negligence, particularly when it is 
co existent with the defendant s default P [227] 


163 . Define ‘'public nuisance,” and give illustrations of each. [253] 

164 . Under what circumstances does a public nuisance give rise to an action 
for damages ? [253] 


165 . \ ‘; 9 , nce a highway, always a highway.” Explain this maxim, and discuss 
its applicability to India. [257, 258] 

166 . What is the liability in tort of a highway authority for injury to an 
individual by reason of the highway being Mowed to fall into disrepair ? [40-42] 

167 . In an action for damages in respect of a nuisance, is it a good defence to 
show that the plaintiff knew of it and nevertheless deliberately went to live in its 
vicinity ? [267] 

168 . How, if at all, can the right to commit' a nuisance be acquired ? [269] 

169 . What is the liability of the landlord and tenant respectively by reason of 
the premises being in such a ruinous condition as to constitute a nuisance ? [201, 268] 

170 . Give illustrations of nuisances affecting incorporeal hereditaments. [274] 

171 . To what extent is a man entitled to lateral support from his neighbour’s 

land? [276] 0 

172 . Explain what is meant by disturbance of a right of light. How can an 
easement to light be acquired, and what constitutes a disturbance of the easement ? 
Point out the difference between English and Indian law. [280] 

45 
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173 . Explain and illustrate the law relating to rights to water. [287] 

174 . Explain and illustrate what is meant hy the “abatement” of a nuisance. 
Under what circumstances must this remedy be preceded by notice to the person 
committing the nuisance ? [272] 

175 . Branches of a tree growing in A.’s garden overhang the intervening wall 

and spread over into B.’s garden. Is B. entitled to cut them down ? [273] 

170 . What are the rights and remedies of a reversioner in respect of nuisances 
to the property ? [271] 

177 . Define and illustrate — 

(a) Assault ; 

(b) Battery ; 

(c) False imprisonment. 

Can a threat ever amount to an assault ? [294 et 

178 . What is mayhem ? [294] 

179 . What are the defences to an action founded on assault, battery or false 
imprisonment ? Give illustrations. [299-302] 

180 . Under what circumstances does an action lie against a magistrate who has 
exceeded his jurisdiction and wrongly imposed a sentence of imprisonment ? [302] 

181 . Under what circumstances can (a) a justice of the peace, (b) a constable, 
and (e) a private individual, lawfully arrest a person ? Give illustrations, [303-308] 

182 . What is a trespass quare clausum fregit ? Give illustrations, [311] 

183 . WTiat are the defences to an,aetion from trespass to another man’s land ? 
Explain what is meant hy the plea of liberum tenementum. [313] 

184 . What is meant hy a trespasser ab initio ? Explain the decision in the'Sw 
Carpenters Case. Does the principle apply to goods as well as to land ? [313] 

185 . What interest in land must a plaintiff have in order to maintain an action 
for trespass? Gan an action for trespass he maintained hy one of two joint owners 
against the other ? [314] 

186 . What is distress damage feasant ? To what extent is it recognised in 
India? [319] 

187 . Define and illustrate “dispossession.” [320] 

187 a. Discuss if a suit can he maintained on a mere possessory title. [321] 

188 . To what extent can either of the parties to an action for the recovery of 
land set upyhs tertii ? [32?] 
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189. What is the period, of limitation for actions for the recovery of land, and 
when does it begin to run ? [319] 

190. Define and illustrate trespass to goods. What is wrongful conversion ? [325] 

191. TJ nder what circumstances does a bona fide purchaser of goods from a person 
who obtained them fraudulently from the true owner get a good title to them ? [325] 

192. What is the doctrine o£-> sale in market overt ?• How far is it current in 
India ? [328-9] 

193. Illustrate possible defences to an action for trespass to another’s goods. [330] 

194. What is meant by (a) “constructive possession” and (b) “possession by 
relation”? [331] 

195. Explain the decision in Armory v. Delamirie. [335] 

196. A. lends an umbrella to B., who leaves it in the hall of his club, whence it 
is removed by C., who now claims that it is his. Which of the two. A. or B., has 
the right to maintain an action against 0. ? [335] 

197. Under what circumstances can one joint owner of a chattel maintain an 
action for trespass in respect of it against the other joint owner ? [337] 

198. If the plaintiff in an action for conversion gets judgment against the 
defendant, is the defendant bound to return the goods ? In whom is the property 
after judgment ? [338] 
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A. 

ABATEMENT 

of notion. See Death. 
nuisance, 258, 272. 
cutting overhanging trees, 164. 
not proper remedy to prevent prospective nuisance, 272. 
pulling down Buildings, 273. 

inhabited house, 273, 

ABROAD 

liability for torts committed, 48 et seq. 

ABSOLUTE RIGHT 

infringement of, without damage, constitutes a tort, 5, 6. 

ABUSE 

of civil process, malicious, 167, 

ACCIDENT 

actionable, if preventable, 16. 
if inevitable, not actionable, 16. 

And see Negligence ; Nuisance. 

ACT OF GOD, 227. 

excuses what would be otherwise actionable, 190 et seq. 

ACT OF STATE 

no action can be brought for damage resulting from, 20. 

whether between two independent states or between a state and an individual 
foreigner, 20. ' 
what is, 20. 

ACT OF THIRD PARTY 

where damage partly caused by% 17. 

ADOPTION, See Ratification. 
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ADVERTISEMENTS 
criticism of, privileged, 139, 

ADVICE 

confidential, a privileged communication, 148. 

AGENTS 

cannot shelter themselves behind their principals, 63, 
general liability of principal for torts of, 63 

where agent expressly employed to commit tort, 63. 

no liability in general for collateral negligence of agent, 75, 76, 
unless he is a servant, 63 et sey. 
who is a servant, 65 et seq. 
wilful acts of servants, 69. 
arrests by, 71. 
assaults by, 71. 

And see hfASTE.B AND SERVANT, 

AGGRAVATION. See Damages. 

AIR 

when action lies fov obstruction of, 280. 

’ ALIEN ENEMY 

cannot sue, 51. 

can sue in India with the permission of the Grovernov-Genml in Council, 51. 

AMBASSADORS 

not liable fov torts, 52, 

but may waive privilege, 52. 

ANIMALS. See Ferocious Animals. 

C 

damage by, 231 et seq. 
bulls, 231. 

dog “accustomed to bite mankind,” 233. 

biting and worrying sheep, 234. 
domestic animals, trespass by, 235. 
highway, straying from, 234. 

on, 234. 

if dangerous, kept with knowledge, no negligence need he proved, 231. 
in suing for damages caused by dangerous, scienter must he proved, 233. 
liability of persons keeping elephants, bears and monkeys, 231. 
wild and vicious, 221. 

owner of vicious dog liable for servant’s wrongful act, 233. 
persons^keeping dog or other domestic.no liability of, 233. 
servant’s knowledge that dog is dangerous, 234. 
trespasser bitten by horse, occupier of land not liable, 235, 
injuries done to, 330. 
killing in self-defence, justifiable, 330, 
trespasses of, 254, 330. 
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ARREST. See Imprisonment. 

ARTIFICIAL WATERCOURSE. See Watercouse. 

ASSAULT AND BATTERY. 

amount of damages, 310. 

aggravation a mitigation, 100, 101. 
definition of assault, 294. 

ability to do harm, necessary, 295. 
attempt necessary, 295. 
committed in sport, not actionable, 296. 
menacing, 294. 
definition of battery, 295. 
battery voluntarily suffered not actionable, 296. 
caused by inevitable accident, excusable, 296. 
committed in mere relation, not justifiable, 300. 
defence of property, 30 1 , 

injuries indicted through defective tramway, 296. 

in order to arrest night offender, felon, malicious trespasser, or vagrant, 312. 
in order to expel disturber of congregation, justifiable, 312. 
in order to stop breach of the peace, 303. 307. 

by naval or military officers, 312. 
justification for, 299 et seq. 
mayhem. 294. 

of pupil or child for sake of correction, 302. 
self-defence, justifiable, 300. 

on person having ticket for grand stand and enclosure at races, 301. 

refusing to leave after being requested to, 301, 
proceedings before justices release civil proceedings, 309. 


B. 


BAILEE. See TRESPASS. 

BAILEES OF GOODS 

common carriers, meaning of, 206. 
duty of, 206. 

' degree of care required, varies with nature of the bailment, to take reason- 
able care of goods bailed to them. 206. 
liability of, 206 et seq. 

BAILOR 

may bring trespass against third party or purchaser, where bailee has wrongfully 
delivered or sold goods, 325. 
unless sale in market overt, 348. 

and even then if goods stolen and thief convicted, 329. 
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BANKRUPTCY 

effect of, on the right to sue or the liability to be sued for tort, 85. 

BATTERY. See Assault and Battery. 

BODILY INJURIES. See Assault. 

caused by false imprisonment. See IMPRISONMENT, 
negligence. See Negligence. 
nuisances. See NUISANCE. 

BREACH OF DUTY 

escape of water accumulated by natural causes, not a, 228. 
falling on land, is not a, 228. 

liability for, to prevent damage from dangerous things and animals. 231 et sen. 
planting yew trees and thistles, when a, 230. 

not a, 230. 

supply pipes bursting, not a, if not for defendant’s own use, 229. 

■ third party bringing thing on land, defendant not liable for, 228. 
water stored in a tank is not a, 228. 
when caused by act of God, 227. 

BRICK-BURNING 

may be an actionable nuisance, 265. 


C. 

CABDRIVER 

who liable for negligence of, 70. 

CAMPBELL’S (LORD) ACT, 86 et seq. 

action can only be maintained in cs&es where deceased himself could have sued 

had he lived, 86. ' 

action not maintainable when deceased received compensation before death go. 
effect of deceased having insured his life, 90. ' 

gives right of action to relatives of persons killed through another’s default 
86 et seq. ' 

if servant injured but not killed, master may bring action for loss of services 88 
ury must apportion damages, 87. 

naster eannot bring action for damages which cause the immediate death of 
his servant. 88. 

plaintiff must have suffered some* pecuniary loss attributable to the relation- 
ship, 89. 

what damage must be proved, 89. 
when action maintainable, 86. 

foi whose benefit maintainable, 86, 87. 
when assessing damages insurance not to be taken into account. 00 
who may sue, 86. 

in case executor does not. 86, 
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CANDIDATE 

for office, character of, privileged communication, 149. 

CAVEAT I'MPTO.R. 190 et seq. 

CHARACTER 

evidence of plaintiff’s had or irritating character or conduct in mitigation of 
damages in defamation, tot. ■ ■ 

fraudulent, when actionable, 190. 

of candidate for office, given to a voter or elector, a privileged 'communication, 
' 49 - 

daughter’s loose character in mitigation of damages in seduction, 100. 
servant, when a privileged communication, 149. 

CHATTELS 

• trespass to, and conversion of, 325 et seq. 

See Trespass ; and see Wrongful Coir version. 

CHILDREN 

of deceased parent, action by. See Campbell’s (Lord) - Act. 

CHURCH BELLS 

injunction to restrain ringing of, 106. 

CLERGYMAN 

imputing unchastity to a'beueficed, is actionable per se. 130. 

COERCION 

by illegal means, 18 r et seq. 

COMMON EMPLOYMENT 

meaning of, 239 et seq. 

See Master and Servant. 
there must he a common master, 239. 

COMPENSATION. See Workmen’s Compensation. 

CONCEALMENT 

when fraudulent. See Fraudulent. Concealment. 

CONDUCT 

evidence of plaintiff's objectionable, in mitigation or aggravation of damages. 100 
et seq. ' - — > ■ ' 
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CONFIDENCE. See Misfeasance. 


CONSEQUENTIAL DAMAGES. See Damages. 


CONSPIRACY 

not actionable where object is to induce persons not to empoly defendant, 183. 
aliter where object is to induce persons to break contract, 183. 

CONSTABLE 

cannot, in general, arrest without a warrant, 304. 
may arrest without warrant — 
for acts of vagrancy, 308. 
brawling in church, 308. 

breach of peace, even after affray over, in order to take offender before 
a justice, 307. 
malicious injurers, 308. 
on reasonable suspicion of felony, 305. 
power of, to arrest in obedience to warrant, 304. 

special protection of, in executing warrants of justices without jurisdiction, 304. 
CONTINUING TORTS 


commencement of period of limitation in, 113. 
fresh action may be brought for, until they are stopped, 113 et scq. 
CONTRACT 


gratuitous bailees, 44. 

in performance of duties undertaken gratuitously 44 
negligence of professional men, 45. 

"therfCdr miIWay C ° mPany ' V,1 ° IiaV ° b °° ked ldm altll0U = h lmister l ,aid 

third party injured as to deleterious quack medicines, 45, 210. 

ahter, where fraud, 46. 3 

torts connected with, 43 et seq. 
who may be sued for torts connected with, 44 et seq. 

CONTRACTOR 


employer not in general liable for 
exceptions, 76, 


nuisance committed by, or negligence of, 75. 


CONTRIBUTION 


how far a right to, between tort-feasors, 56-58. 
CONTRIBUTORY NEGLIGENCE. See Negligence. 


CONVERSION. See Weongfcl Conversion. 

[ 6 ] 
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CORPORATION 

is generally liable* for torts, 52. 

liable for libels and slanders published by its servants, 
torts, 54. 

even for those depending on fraud, 54. 
may sue for a tort unless it merely affects its reputation, 50. 

COUNSEL 

opinion of, no excuse for malicious prosecution, 16 1. 
statements of, privileged communications, 142. 

CRIME. See Defamation. 

CRITICISM. See Defamation. 


D 


DAMAGE 

continuance of, under Public Authorities Protection Act, 1893, 115, 

special, must be some temporal loss, 127, 

when necessary, 4 et seq. 

without wrongful act, not actionable, 4 et seq. 

DAMAGE BY ANIMALS. See Animals. 

DAMAGES 

measure of, in actions of tort, 92 et seq. 

( 1 ) For injuries to person and reputation , 92 et seq. 

aggravation and mitigation of, 100 et seq. 
for defamation, 100. 
seduction, 100. 101. 
consequential damages, 97 et seq. 

injury to trade by defamation, 97. 
loss of business, 97. 
medical expenses, 97. 
mental shock, 97. 
excessive, 99. 
for assault, 93. 

false imprisonment, 93. 
seduction, 100. 

insurance not to be taken into accoilnt, 10 1. 
mistake or ill-feeling of jury, 93. 
prospective damages may be given, 98, 99. 
too small, 92. 

under Employers' Liability Act, 244. 

( 2 ) For injuries to property, 93 et seq. 

aggravation and mitigation, too et seq. 

insolent trespass, 101. 
compensatory in character, 93. 

r n 
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DAM &.GE.S continued . 

consequential damages, 96. 
collisions at sea, 95. 

having been obliged to pay damages to third party, 95. 
infectious disease, 97, 
must not be too remote, 96. 
continuing torts, 99. 
cost of repairing chattel, 95 . 
for wrongful conversion, 94. «■ 

joint wrongdoers are jointly and severally liable for, 55. 
loss of use of chattel bv reason of defendant’s negligence, 9;. 

lightship, having been damaged by collision, 95. 
presumption of amount of damage against a wrongdoer, 96. 
prospective damages should be included, 98. 
aliter, where tort is continuing, 99. 

or where distinct torts, one to person and the other to property, 99. 
trespass to land, 99, 

DAMNUM 

definition of, 4. 


DAMNUM ABSQUE INJURIA , 5. 


DANGEROUS 

animals. Ferocious Animals. 

substances brought on to land must be kept at peril of bringer, 224 ft scq. 
works, principal liable for contractor’s defaults, 7 6. 

DAUGHTER 

action for seduction of, 178. 

See Seduction. 

DEATH 

effect of, on the right to sue or liability to be sued for tort, 82 vt aeq. 

DECEASED PERSON. See Campbell’s (Lord) Act. 

DECEIT, 190 et seq . 

See Fraud. 

DEFAMATION, 119 et seq. 

actual damage, when necessary, in slander, 125. 

damage caused by plaintiff himself repeating the slander, imputation 
127. 

mere suspicion insufficient, 1 29. 
must be of punishable crime, 129., 
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D EF AM AT 1 0 N — font! n tied. 

of crime actual damage of itself, 128. 
impossible crime insufficient, 1 2S. 
mere breach of trust, 128. 
unehastitv, 128. 
unfitness for business, 129. 

office, 1 30 et .sr-9. 
society. 129. 

analysis of slander, 120 ,, 

damages. See Damages. 
definition. 1 1 9. 

disparagement of tradesman’s goods gives no cause of action. 129. 
fair comment, 137 c-t seq. 

criticism of such matter of public interest. 13s. 

tradesman’s advertisements. 139. 
decision of court as to whether— 

evidence that any part of words complained, go beyond limit of. 137,108 
matter commented on is of public interest, r 38. 
defence of, 137. 

duty of jury to prove evidence not of, 137. 
in, no question of malice arises, 140. 
is outside the region of libel, 140. 
must he distinguished from privilege. 140. 
not actionable if defendant proves bona tide. 139 
on public conduct of a public man. 139 
functions of court and jury as to publication, 139. 
malice, 146 et seq. 
oral or written, 119. 
privileged communications — 
criticism, 138. 

of public men, 139 et seq. 
extracts from Parliamentary papers, 150. 
function of court and jury, 137, 138. 
incidental publication to persons not having interest, 150. 
judicial proceedings, 141. 

jury to decide whether communication fairly warranted, [43. 

Parliamentary proceedings, 150. 
reports of judicial proceedings, 1 40. 
legal proceedings, t44. 
goum-judicial proceedings, 157. 

sending by telegram or postcard or in wrongly addressed envelope, 133. 

speeches at connty and district councils, 1 5 r . 

statement made to a person having ascorrespoading interest. 149. 

aliter where made broadcast, 150. 
where character of a candidate is, 149. 

servant given to intending employer. 14S. 
confidential advice. 123. 
social and moral duty to speak, 148. 
warning a guest of character of person iu his employ, 148. 
publication, 133. 

by dictating to clerk, 134. 
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DEFAMATION, — continued. 

telegram or postcard addressed to person libelled, 133. 
justification of, 137. 

libel or slander must refer to tie plaintiff, 131. 
to or by husband or wife, 134 
repetition of defamation, 1 34. 

in verbal slander where the damage is wholly in consequence of the 
repetition, 135 . 
injunction to restrain, 105. 
printing of verbal slander, 135. 
slander of title and slander of goods, 133. 
may be in writing or in print, 153. 
puffing one’s own goods, 154. 
special damage, 154 
what is, 153. 

truth of defamatory statement a good defence, 1 jo, 137. 
waxen effigy, 120. ■ 

when a corporation may sue, 1 20. 
actionable, 120. 

where no disparagement no amount of damage will give a cause of action, 121. 
words capable of bearing a defamatory meaning, 1 2 1 . 

DEFAMATORY ARTICLE ■ 
publication of, 136. 

liability of publishers, 1 36, 

DEFECT. See Fraud. 


DEFENCE. See Assault. 
DETINUE 

meaning of, 326, 

DISABILITY 


to sue or to be sued for tort, 50 et se.,. 

See Limitation. 

DISPOSSESSION 

claimant’s title may be legal or equitable, 320. 
definition of, 310, 

jiistertii available by defendant, but not by plaintiff, 321. 
landlord claimant need not prove his title, 322. 
licensor and licensee, 322. 
limitation, 323. 

acknowledgment of title, 323. 
commencement of period of. 324. 
disability, 323. 

discontinuance of possession, 324. 
ecclesiastical corporations, 323. 

master and n Srvant.322 t !' 1Ual ° f Ckim 1,0 bar to nxnnin S of st ^ute, 324. 

[ 10 ] 
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DISPOSSESSION.— continued. 


mere possession evidence of title for defendant 
plaintiff must rely on. strength of his own title, 
plaintiff s title need not he indefeasible. 321. 
successful plaintiff, 321. 
tenant may show expiration of landlord’s title, 


320. 

320. 

322. 


hilling in defence of game, when justifiable, 330. 

sheep or cattle, 33 j. 
self-defence, 330. 

liability of owner for injuries by. See F erocious Ani m \ls 
noisy, 264. 


E. 


EASEMENT 

grantee of. may enter upon servient tenement in order to repair, 312. 

And eee Nuisance. ’ 

EJECTMENT. See Dispossesion. 

EMPLOYERS’ LIABILITY ACT 

class of servant to which the Act applies, 244. 

ENGINES 

near highway- See Nuisance. 

EXECUTIVE OFFICERS 
general immunity of, 26. 

F. 

FALSE IMPRISONMENT, 297 et seq. 
see Imprisonment. 

FALSE REPRESENTATION. See Fraud. 

FELLOW SERVANTS. See Master ANp Servant. 

FELONY 

how suspension may be effected, 34 et seq. 
remedy by action for, suspended until trial ended, 34. 
in. India, 34. 

FENCES 

liability for injuries caused by dangerous, 255. 

non-liability for trespass of cattle if adjoining owner bound to beep in repair, 313, 

11 3 
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FEROCIOUS ANIMALS 

liability for injuries caused by, 231 et seq. 
scienter the gist of the action for, 233 et seq. 
presumption of scienter, 233. 
proof of scienter, 233. 

scienter when sheep or cattle worried by dog need not be proved, 233, 

See also Animals. 

FIRE 

accidentally arising, 236. 
liability of railway companies, 237. 

persons intentionally lighting, must see that it does no harm, 236. 

negligently allowing, to arise, liable for damage to neighbour’s land, 236, 
preventing from doing mischief, 236 et seq, 
under Railway Fires Act, 237. 

where farmer made fire on his land in high wind, spreading to neighbour’s land, 
hayrick made near boundary of land, 237. 

FIREWORKS 

near highway. See NUISANCE. 

FLOODS, 

liability for, 224 et seq. 

where damage from, is partly attributable to vis major, 227. 

FOREIGN COUNTRY 

torts committed in, when remediable in England, 48 et seq. 

FOREIGN SOVEREIGNS 
not liable for torts, 51. 

but may waive the privilege, 51. 

FRAUD, 190 et seq. 

definition of, 190 et seq. 
elements of legal, 190. 

fraud followed by damage gives rise to action for deceit, 190. 

character must be in writing to be actionable, 194. 
liability for fraud o£ agent. 192. 

honest misstatement by agent does not render principal 
... , liable, 192, 193. 

or directors and. promoters of companies, 194 

prospectus issued in honest belief of its truth, igg. 
statutory duty as to, ! 9 ; . 

mere silence. not sufficient to give rise to action for deceit, 191. 

ae P . misrepresentation not the same as fraudulent misrepresentation, 191 
When actionable, 1 9 i et seq. 

actual damage essential, 190 et seq. 

'alse representation of soundness of a dangerous instrument, 193. 
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FRAUD.- continued. 

.not necessary. that: fraudulent statement should have been made to 
■» 'intended to be acted on by him, 191: 

silence amounts to, ’190. ■ • 

■where deceit and malice present, it is immaterial that there .was no intention by 
defendant to reap any benefit. 192. ’ " 5 ‘ " 

lying practical joke, 192. 

principal intentionally keeps agent ignorant. of a fact, causing miSpresentd- 
tion, principal liable for, 193 • ■ 

FRAUDULENT CONCEALMENT 

ence fionr mentioning a known defect Is not actionable as a tort. 190. 


killing dog in order to preserve, when justifiable, 330. 

GOODS. See Negligence ; Trespass ; Wrongful Conversion. 
GRATUITOUS DUTIES 

when misfeasance in performance of, gives rise to an action, 
GOVERNMENT DEPARTMENTS 

heads of, not liable for torts of their subordinates, 74. 

masters of Government servants, 74. 

GUN 

accidents caused by, without negligence, 1 r, 209. 

injury to third party by explosion of an warranted, 192, 209. 


HIGHWAY 


H' 


authorities liable for damage resulting from misfeasance, 40. 

not liable for damages resulting from nonfeasance, 39. 
manhole put in, 41. 
obstruction of, 7. 

trespass may he maintained by grantor of, for unreasonable use of it'. 
obstructing his right of sporting, 312. , 


HOUSE 

liability for ruinous state of. See Nuis'NCF. . 
HUSBAND 

liable for torts of wife, £9. 

liability ceases if wife dies 01* marriage dissolved, 59, 60. 

judicially separated, 59 
not entitled to imprison his wife; 302. 
or to sue her for tort, 50. 
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' ICE 

will'll a public nuisance, 1 5. 
IMMORALITY. See Defamation. 


IMPRISONMENT 

by judges and magistrates, absolute immunity of judges of superior courts for, 23 
private persons and constables. 304. 
arrest of — 

breakers of tlie peace, 303. 

exceptional cases in which a constable may arrest without warrant, 
304 - 

cases of suspected felony where no felony has in fact been 
committed, 304, 305 

may arrest wherever a private person can, 305 
interrupter of divine service, 308. 
malicious injure rs, 308. 
night offenders, 308 

no power given to husband to imprison wife, 302. 
officers, 302. 
parents, 302. 

particular powers of arre.it given to individuals, 304. 
suspected Mon, when justifiable, 304, 303. 

what suspicion sufficient, 305. 
vagrants, 308. 

acts of vagrancy, 308. 

damages for, 310. 
habeas corpus, 299. 

imprisonment by justices of the peace for breach of the peace, 303. 
judicial authority, justification by, 302. 

distinction between false imprisonment and malicious prosecution. 298. 

signing a charge sheet is not sufficient evidence, 299. 
moral restraint constitutes, 297. 
total restraint necessary, 297. 
what constitutes, 297. " 
when not justified, 299. 

INCORPOREAL HEREDITAMENT ~ 

injury to. See Light ; Support ; Watercourse ; Way. 
INDEPENDENT CONTRACTORS. See Contractor. 

INEVITABLE ACCIDENT — See Occident. 

• INFANT 

generally liable for his torts, 52 et .*>«/. 
allter if founded on contract, 5 2, 

tinbora, may claim damages under Lord Campbell's Act If father killed by 
negligence. 5r, J 


[ U ] 
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INJUNCTION 

cases where damages given instead, [04. 
church bells, 106. 

general rule as to granting of an, 103 et seq. 
granted even where it will inconvenience public. 108. 
injuries remediable by, 103 et seq. 
interlocutory or perpetual, 103 et seq 

rarely granted to restrain a libel, 107. 
mandatory, 103. 
noise, for, 106. 
noxious fumes, for, 106. 
obstruction of light and air, 106. 
pollution of lake, 107. 
remedy by, 163 et seq. 
when granted to restrain libel, 105. 

INJURIA 

meaning of. 3. 

INSANITY 

imputation of. See Defamation. 
INSOLVENCY 

imputation of. See Defamation, 

INTENTION 

not always material in torts, 9 et seq. 

INTIMIDATION 

when actionable, 1 8 1 et seq. 


JOINT OWNERS 

trespasses of, towards each other, 316, 337. 

JOINT TORT-FEASORS 
liability of, 5?. 
only one cause of action, 56. 
what rights of contribution between, 56. 
when partner commits a tort in regard to any third person, 5S. 

JUDGE 

powers of, to imprison, See IMPRISONMENT, 
statements of, absolutely privileged communications; 14 1. 

I 1-5 I 



INDEX. 

JUDICIAL OFFICERS 
general immunity of, 23. 

JUDICIAL PROCEEDINGS 

how far privileged communications. r4r. 

JURISDICTION 

torts committed outside, 48. 

JUS TERTII 

defendant in ejectment may set up, but not claimant, 321. 

JUSTICE OF THE PEACE. See Imprisonment. 

JUSTIFICATION. See Assault : Defamation; Imprisonment; Tress- 
pass. 


L. 


LANDLORD 

title of. cannot be disputed by tenant, 322. 

when liable for nuisance on demised premises, 258. 26S. 

LIBEL. See Defamation ; Injunction. 


LICENSEE. 

possession of, is the possession of the licensor, 322. 

LIEN 

sale of goods held under, a wrongful conversion, 334. 

LIGHT AND AIR. 

implied grants of light, 28 r. 

a man cannot obstruct on property granted l>\- him to another . 2S2 
m general no right to air can be gained, *82. 

alitei' for access of air through defined openings or passages. 282 
no right to, ex jure nature?, *82. 0 ’’ 

n^ht to, can onlv be by prescription, grant or reservation, 280. 
rights to light gamed by prescription. 282. 

interruptions sufficient to rebut? prescription, 284, 
no interruption allowed after nineteen years, 282 
, , out injunction not granted until fail twenty years, 282. 

What amount of damage necessary to support action, ‘284 

where^the right arises by express grant depends on construction of the 

wherathenght arises by implied grant or prescription the sole question is 
whether the deprivation amounts to a nuisance, 2S4. 285-. 
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LIMITATION 

commencement of period of, no, 324. 

commencement of period when tort continuing, 113. 
concealed fraud, in, 323. 
conversion, 112. 
disability, 114. 3 2 3 - 

arising subsequently to commencement of period, 114. 
in the case of nuisance, n 4. 
taking away support of land. 1 1 2. 

when tort consists of actual damage, commencement of period of. 1 u. 
o-reat distinction between real property limitation Acts and those relating 
to chattels, 113. 

in particular cases. See under the several headings of those eases, 
of actions of tort, 109. 
reasons for, til. 

under Employers' Liability Act, 246. 

Public Authorities Protection Act, 1 1 3. 

LOSS OF SERVICE. See SEDUCTION. 

LUNATIC 

liable for his torts, 53. 

M. 


MAGISTRATE. See IMPRISONMENT. 

MAINTENANCE 
definition of, 1 7J • 

when action maintainable for, 171. 

not where common interest between maintainin' and maintained, 172 ef seq, 
nor where maintainer actuatedTiv charitable motives, 172. 
applicability of tbe law of, to India. 173 * 

MALICE 

not usually material in torts, 1 1 ef seq. 

MALICIOUS ARREST, 168. 

{MALICIOUS PROSECUTION, 155 et seq.. 

bankruptcy, maliciously taking proceedings in, 167. 

abuse of legal process, 167. 
definition of, 155. . . .. lC , 

factors necessary for maintaining action toi, 155. 

when actionable, 155, 156. 

m «»“■< »— ■ “ *» “* 

.liiesTdefenlllt liter pertaining the inherence of rr.heiee.lv 

continues the prosecution, * 57 • 



INDEX. 


MALICIOUS PROSECUTION. — continued. 

( 2 ) Want of reasonable and probable cause, 159. 
amount of cave required, r 59. 

duties of judge and jury as to, 159. 
onus of proof on plaintiff, 160. 

opinion of counsel in favour of prosecution no excuse. i6r. 
what constitutes, 160. 161. 

( 3 ) Malice. 163. 

adoption of proceedings already commenced, 156. 

defective memory, 164. 

generally implied, 163. 

honest but stupid mistake, 163. 

knowledge of defendant that he was in the wrong, evidence of malice, 163, 
malice may be implied in a corporation, 164. 
subsequent malice of the defendant, 1 57. 
to stop plaintiff’s month, 163. 

(!) Setting aside of proceedings, a condition precedent to action for. 1 65 . 

explanation of the reasons for this. 165. 

( 5 ) Actual damage must be proved. 166. 
need not be pecuniary, 166. 

MANUFACTURE 

noxious or offensive, an actionable nuisance. See Injunction; Nuisance. 

MARRIED WOMAN 

cannot sue her husband for a . tort, except for protection and security of her own 
separate property. 51. 
her husband also still liable, 59 et seq. 
liable for her torts. 59 et seq. 
may sue for a tort without joining her husband, 57. 

MASTER AND SERVANT 

as to enticing and seducing servants. See SEDUCTION, 
general liability of master for torts of, 65 et seq. 

accidents occasioned by carelessness of servant, 66 et seq. 
constitution of a binding ratification, 63. 

contractor or intermediate employer liable for torts of workmen, 75. 
distinction between unlawful method of doing what he was engaged to do, 
and unlawful act completely outside the scope of his engagement, 66 
et seq. 

job-master liable, and not hirer of horses, 66, 67. 

lability of master for assaults of servant committed in scone of his employ- 
ment. 69, 73. 1 1 * 

master not liable for injuries, caused by servant while driving master’s 
carnage on business of Iris own, 68. 74. 
master not liable for servant s torts when committed outside, or bevond 
scope of his employment, 68 et seq. 

"raster not liable for torts committed by persons employed bv servant to do 
his work, 73, ' 1 • 

[ 1S ! 
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MASTER AND SERVANT, — continued. 

master when liable for illegal act of servant, 71 72 

lia Sthoi% W 69 Ul a0t ° f SeiTant if tlle general scope of his 

meaning of term “ servant,” 65. 
ratification of servant’s tort, 64. 

servant giving person into custody is not usually acting within the scope of 
his employment, 71, 1 

unauthorised delegation by a servant of his duties excuses master from 
delegate s torts, 73, 74, 
who are servants, 65. 

inducing servant to break his contract of service. 175. 181. 

master _ may in general sue for a tort which deprives him of services of 

servant, 175. 

aliter if servant he killed, 88, 

when person liable at common law for injuries caused by servant to fellow 
servant, 238 et seq\ 

And see Employers’ Liability Act. 
master knowingly employing an unskilful servant, 239. 

not liable where there is common emplovment or a voluntary accept- 
ance of risk, 243. - * 1 

meaning of common employment, 259. 
personal negligence of master, 239, 242. 

volunteer helpers are in the position of servants with regard to suin«- the 
master for negligence of his true servants, 243. 
aliter where acting with master’s consent or acquiescence, 244. 

MEASURE OF DAMAGES. See Damages. 

MEDICAL EXPENSES. See Campbell’s (Lord) Act. 

MEDICAL MEN 
negligence of, 45, 197. 
slandering. See Defamation. 

MISFEASANCE, 39 - 

highway authorities liable for damage resulting from, 39. . 
liability for, 39. 

MISREPRESENTATION. See Fraud. 

MISTAKE 

no justification, 9, 

MITIGATION. See Damages. 

MORAL GUILT 

generally immaterial in cases of tort, 1 r, 
aliter in case of fraud, 14, 
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N 


necessity. 

may excuse what would otherwise be a iovt, i&. 

NEGLIGENCE 

actions by representatives of a person killed by, 86 el seq. 

See Campbell’s (Lord) Act. 
amount of cave required depends on circumstances, 197* 
bailees of goods, duty of, 206 
caused by want of skill, 197, 
contributor v, 212. 

negligence of carrier to whom plaintiff has entrusted himself, no excuse, 215. 
in infants, 215. 

joint negligence of plaintiff and defendant, 215* 
where contributory, affords no excuse, 212. 
definition of. 196. T 97. 
duties of judge and jury in actions for. 220. 
duty of occupiers of land and houses. 201. 
as to licensees and guests, 2C3, 204. 
trespassers, 203, 203. 

not to set spring gun on land, 205. 
injuries caused through defective grand stand, 204. 
journeyman gasfitter falling through trap-door, 204. 
landlord and tenant, duty as between, 201, 202. 
not to put any unexpected danger without warning licensee, 203. 
person coming by invitation, 201. 
to use reasonable care to prevent damage, 20T. 
extra care required where defendant has control of dangerous things, 208 et seq . 
dangerous and savage animals, 208 et seq. 
entrusting loaded gun to inexperienced servant girl, 209. 
selling deleterious hairwash, 210. 

or even lending dangerous chemicals or other things without warn- 
ing, 210. 

third person finding loaded gun consciously firing it, 209. 
grouping of relations necessitating exercise of care, 1 98 et seq. 
highway, duty of persons using to take care,. 198. 

negligence of person driving or riding on, 198. 
illustrations of effective cause, 217. 

not actionable unless it be proved that defendant's negligence was the proximate 
cause of the injury, 216 
of carriers of passengers, 199. r 

infant travelling without a ticket, injured by negligence, company 
liable, 200. 

person injured whilst travelling on footboard of train in defiance of a 
byelaw, 200. 

onus of proof of, 218 et seq. 

accident capable of two explanations, 218. 

aliter where the accident Would not be likely to happen without negli- 
gence, 219. 
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NEGLIGENCE.— ££>»/»« tied. 

generally on plaintiff, 218. 
heavy article dropping out of window, 219. 
railway train thrown off the line, 219. 
runaway horse, 2i8._ 

.skidding motor omnibus. 218. 

NEWSPAPERS, See Defamation. 

* 

NOISE. See Injunction j Nuisance. 


NOXIOUS TRADE. See Nuisance. 
NUISANCE 


actions in respect of, 256. 

allowing dangerous tilings (such as water or electricity) to escape, 224. 
definition of, 253. 
description of nuisance, 253. 

either public or private, 253. 
examples of, 254 et seq. 
franchises, 275- 

richt to vote for member of parliament, 275. 

rights of ferry and market included in, 274, ^ 75 * i 

trade marks, copyrights and patent rights included in, 275. 
line between public public and private, rather line, 253. 
malicious motive immaterial, 263. 
meaning of term, 253. 
prescription to commit, 269. 

bv Prescription Act seldom necessary to presume lost grant, 270. 

twenty years enjovrnent of right, 270. 
private, what is, right given to discharge foul water on land. 270. 

( 1 ) Private injury from public nuisance, 253 et seq. 

abatement of public nuisances, 258. 

bovs breaking railings of area, owner not liable, 201. 

dangerous adjacent.' buildings, relative liabilities of landlord and tenant 

for nuisance caused, by, 258 et seq. 
examples of public nuisances, 253 ^ He -i- 
church bells, 106. 
excavations on highways, 254- 

■ruinous or dangerous fences or premises on highways. 255. 
liability of highway authority, 254- 

landlord and tenant respectively, 2,5 et seq. 
excavations not adjacent to roads not actionable, 256. 

™ r occupier not liable for nuisance created by a third person with- 

out his knowledge, 258, 268. 
particular damage, 256. 

business interfered with is, 257* 

being rendered dark or less commodious, 25/, 
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N U I SAN C E — eon ti n i ted. 

interference with private right is. 257. 
obstruction cutting off access to highway, 254. 
of a highway, 254. 

public nuisance only actionable in respect of, 256. 
when actionable, 257. 

authorised by statute, 256. 

(2) Causing injury to corporeal hereditaments—* 
definition of, 262. 
disgusting fumes, 263. 

distinction between injury to property and annoyance in its user, 263. 

entertainments causing crowds and noise, 263. 

immaterial whether plaintiff goes to the nuisance or it to him, 267. 

interference with enjoyment of property, 263. 

noise from pestle and. mortar nuisance to consulting room, 267. 

( 2 ) Causing injury to corporeal hereditaments— -continued. 

noisy dogs, 264. 

entertainments, 263, 
printing machine, 267. 
trade, 263. 

overhanging eaves, 264. 

trees, 264, 
pigstvs, 264. 

. reasonableness of place, when no excuse, 265. 
small-pox hospital, 264. 
the nuisance must be material, 263. 

( 3 ) Affecting incorporeal hereditamen ts — 

disturbance of natural right to support, 276. 

easements and servitudes, 276 et seq. 

no right to support by subterranean water, 278, 

aliter of other substances such as wet sand or pitch, 278. 
profits a prendre, 275. 

railway and canal companies have no right of support, 278. 
remedy by abatement, 272. 

not applicable to prospective nuisances, 273. 
pulling down inhabited house, 273, 
injunction. See Iirjracnoir. 
of reversioner, 271. 
right arises ex jure naturce., 279. 

of support for land burdened with buildings, 273. 

can be gained only by prescription or grant, 280. 
may be similarly acquired for support from adjacent 
houses, 279. 

to light and air, 280 et seq 
See Light and Am. 
watercourse, 287 et seq. 

See Watercourse. 
wavs. 

See Wat. 
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NU1 S ANCE— continued- 

subterranean water, pumping brine from, 278. 
title to easements, 275 

where natural right to support is infringed, the 
a modern house may be recovered, 280. 


OBSTRUCTION 

of light and air, 280. 

See Light and Air. 
road, 291. 

OUSTER.. See Dispossession. 


P. 

PARTNERS 

liability of, for each other’s torts, 61 et sec/. 
' for torts other than fraudulent mis 
fraudulent guarantees, 62. 
is joint and several, 61. 


ipviation? 


PARTY WALL 
trespass to, Z 1 7 - 

PERJURY 

imputation of, not actionable, unless made with reference 
no action lies for consequences of, I 43 ‘ 

PERSONAL PROPERTY 
trespass to. See TrEPASS. 

PIGSTY. See Nuisance. 

PIT 

accidents from unguarded. 10. 


POSSESSION 

writ of. See Nuisance ; Trespass. 

PRESCRIPTION. See Light and Air; Nuisance 
course ; Way. 

PRINCIPAL 

liability of, for acts of agent. 63 et sec/. 

See Agent. 
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61. 


a judicial inquiry, 129. 


; Support ; Water- 
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PRIM TER. See Defamation. 

PRIVACY, 286. 

PRIVILEGED COMMUNICATIONS. See Defamation. 
PRIVITY 

in torts arising out of contract, 43, 44. 

PROBABLE CAUSE. See Malicious Prosecution. 

PROBABLE CONSEQUENCE. 

every man presumed to intend the, of Ins acts, g. 

PROFESSIONAL MEN 
negligence of. 197. 

PROSPECT. 2S6. 

PUBLIC CONVENIENCE 

does not justify a tort to an individual, 108. 

PUBLIC NUISANCE. See Nuisance. 

PUBLIC RIGHT 

infringement of, coupled with peculiar damage to an individual, 7. 
PUBLICATION. S-e Defamation ; Defamatory Article. 

'q. 

QUALIFIED RIGHT 

infringement of. coupled with damage, 2. 

I?. 

RAILWAY CO M PAN Y. See Contract ; M aster and Servant ; 

Misfeasance; Negligence; Nuisance. 

RATIFICATION. See Master and Servant. 
remedy by, 337. 



iNi)EX. 


REPLEVIN 
action of, 337. 

reversioner 

may enter into and inspect premises, 2. 

no remedy given to, for mere transient trespasses or nuisances, 271, 272. 
remedy of, for injury to land, 271. 

obstructions, 271. 

for injury to personal property, 331. 
some injury to the. reversion must be proved, 272. 

RIVER. See WATERCOURSE. 

RUINOUS PRREVUSES. Sec Nuisance. 

RUNAWAY HORSE 

how far owner liable for damages caused by, if, 21S. 


S. 


SC JESTJiR. Sec Ferocious Animals. 

SEDUCTION 

action for, whence arising, ' 74 - . . s 

contract of service, when implied, where the girl is plaintiff s daughter,- 176. 

small services suffice, 17 5 - . , . . . , „„ Q 

when daughter lives with her father, and is a minor, service is presumed, 17S. 
aliter where the daughter acts as another’s house-keeper, 178. 
not even where she supports her father, 178. . 

where service to another is put an end to, the right of the parent revives, 178. 

damages in, ' 79. 

And see Damages. 

avaravation of, 180. . . 

breach of promise of marriage not technically matter of aggravation. I bo. 

mitigation of, 180 . 

previous immorality or looseness, \ 00. , B 

daughter, of, father may bring action tor loss of services of, 178. 
if parent helps to bring about his own dishonour he cannot iecov a. /y. 
of orphan girl, action by brother, 179 - 
servant from master’s employ is actionable* 1/7* 
relation of master and. servant essential) 17^^ # , . 1 c , . 

relation of master and servant must subsist at time ot seduction and ot «mfnu> 

ment, 176. . ~ 

temporary visit no termination ot service, 17b. 
who may bring' action for. 177. 

SELF-DEFENCE. 

tort committed in. 18, 30 33 ° 



mb ex. 


SERVANT 

may sue for loss of luggage or personal injury although master paid the 
fare, 45. 

See Master and Servant. 

SEWER 

nuisance caused by defective, 254. 

SHAFT 

unguarded, 10. 

SHOOTING 

by accident not actionable, it. 

not guilty of imprudent act. I J. 

SLANDER. See Defamation. 

SOLICITOR 

slandering a, 130. 

SOVEREIGN 

not liable for torts, 5 1. 
nor foreign, 52. 

SPRING-GUNS. See Nuisance. 

STATUTE 

acts authorised by, actionable when negligence proved, 27. 
not actionable, 28, 29. 

STATUTORY DUTIES 

breaches of. 37 et seq. 

created for benefit of individuals, 3? et seq. 

the public, 39 . 

highway authorities not nable for neglect to perform, 39. 

negligence in carrying out, 28. 

of highway and sanitary authorities, 39, .40. . 

STRIKERS 

torts bv, 182 et seq. 

SUPPORT. See Nuisance. 

T. 

TENANT 

cannot dispute landlord’s title, 322. 

but may show that title has expired, 322 
See Landlord. 
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TITLE, -See Dispossession; Trespass. 
TORT 


act oi> omission must be unauthorised, ig, 
authorised acts or omissions, what are, ig. 

“SsTiis, 1 ‘.srr " d “ r k - ” 1 f ”"- «• 

of property, 9. 
definition of, 1“ 2 

“..‘£E?5 “> w “ h » f »»*»* «• 

relation of, and contract, 43 et sen 

waiver of, 336. 

who may sue for a, 50. 

be sued for, 51. 


TRADE MOLESTATION 

breach of contract, inducing, 18 1. 

without .sufficient justification, iSr. 
by threats, violence and conspiracy, 183. 

warning employers of consequences is not a threat. 183. 

„v„„n' ;rv I ’ e0P ° C0 “‘Xh racy further their own trade interest, 184. 185. 

procuring breach ot contract by fraud. 183 
securing custom unlawfully, 187. 

passing of goods as those of another. 1S7. 
use of one’s own name, 1S7. 
under Trade Disputes Act. 1900 , t g 2 . 


TRADE UNIONS 

torts by members of, 54. 182 et seq. 

Prude Disputes Act. 1906 , gives, complete immunity from actions of tort. 18 

TRAP 

illegal to permit any danger to exist in the nature of a. 201. 
even against trespassers, 203, 

TREES 

poisonous, overhanging a neighbour’s Land, 230. 

TRESPASS 
To the person, 

actionable without proof of damage, 310. 

Nee Assault; Battery ; False Imprisonment. 

To lands (quare dawimfregif), 31 1 ct xeq. 

And see also Dispossession. 
any user going beyond that authorised, 3 r r. 

ex, gr. unreasonable use of public right of way, 312, 
by straying cattle, 311. 


49 
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TRESPASS— con tinned . 


damages for. See DaMAGRS. 
definition. 3 1 \ et s&l* 
driving nails into wall is. 3 1 ** 
injuries to party walls. 317- 

j " Sti eaJjing°lay rf soil by one of two joint owners. 3 '/- 
in distraining for rent, 312- , 

driving cattle off plaintiff s land, 3 t>^* 

executing legal process, 3 * 4 * , , . * 

‘ by grantee of easement for the purpose ot making repairs, 

justifiable, 312. 

reversioner inspecting premises, 312. 
in escaping a pressing danger, 312. 
under due legal authority. 3 12 - 
re-taking goods, 312. 
limitation of actions for, 3*8, 

of joint owners, 316. „ . , „ _ 

onus of proof of title lies on pnma tame trespasser, 315. 
plea of liberum tenementum, 31 3. 
possession by relation, 3 1 5 - 

dates back to title, 31 3. 

necessary to maintenance of action for, 314, 3 * 5 - 
reasonable working of coal mine by joint owner, 318. 
remedies other than by action. 318. 

distress and damage feasant. 319. 
to highways. 316. 
trespassers, ab initio. 313. 

when surface and subsoil in different owners, 316. 
when two people are in adverse possession, possession in persons 
entitled. 315. 

no actual damage required to support action for, 31 1. 
remedy for, by distress damage feasant, 319. 


To t/oods. etc.. 326. 

action of replevin, 337. 
conversion to enforce pledge. 334. 
defendant cannot in general set «p jus tertii, 335, 
destruction of goods by bailee. 328/ 

distinction between fraudulent contract and no contract, 32S. 

excessive sale by sheriff. 327. 

good intention no excuse. 327. 

killing game or animals ferae fiaturte, 330. 

kindly officiousness may amount, to. 327. 

no remedy if animals get injured whilst trespassing, unless defendant used 
unreasonable force. 330. 
no trespass if plaintiff in fault, 330. 
possession necessary to maintenance of action, 331. 
follows title. 331. 

bailee delivering goods to the unauthorised person revests possession in 
bailor. 334. 



INDEX. 


TRESPASS — continued. 

damages for sale of goods by persons having a lien. 334. 
possession or finder, 335. 

prirnd facie proof of title, 335. 
sale by person having a lien is a trespass, 335. 

trustee may maintain trespass for injuries to goods when possession 
actually m cestui qne trust. 335. 
what possession suffices, 331. 
purchasing goods without title. 328. 

in market overt. 328. 

recaption, 337, 

shooting a trespassing dog. when allowable, 330 
stolen goods, 333, 
to animals, 329. 
trespass ah initio, 334. 

in defence of property, 330. 
exercise of right, 330. 

legal authority, 330. 
self-defence, 330. 
trespasses of joint owners, 337. 
waiver of tort, 330. 

TROVER. See Wrongful Conversion. 


TRUSTEE 

may maintain trespass or conversion for injuries to goods when .actual possession 
in cestui que trust, 335, 


U. 


UNDERGROUND WATER 

man has right to pump, from subsoil under his own land, 13. 

not actionable when spitefully done to injure neighbour being lawfu, 
act, 13, 


V. 


VIS MAJOR 

excuses what would otherwise be actionable, 337. 
exceptions, 227. f 

VOLENTI NON FIT INJURIA, 32, 221. 
doctrine of, 221. 

inapplicable to breach of statutory duty, 221. 

situations of alternative danger, 227. 
incurring risks, 32. 
not conclusive evidence of, 221. 
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VOLITION 

how far necessary to tort. 9. 

VOLUNTEERS 

not la general entitled to recover for negligence of a party or Ins servants. 243. 

W. 


WALL 

party, 317. 

trespass to, by striking nails into it, 3 [ 7- 
WARRANT. See Constable. 

WATER 

causing accumulation of, whereby another’s property is injured, is actionable, 
unless injury caused by vis major , 225. 
aliter, if caused by fault of a third party, 220. 

WATERCOURSE 

damage essential to an action for disturbance of, 288. 

disturbance of right to use of, 287. 

drawing off underground water, where actionable, 289, 

fouling a well, 290. 

penning back water in, 290. 

prescriptive rights in derogation of other riparian proprietors, 290. 
right to use of surface watercourse vested in riparian proprietors, 2S8. 

aliter with regard to subterranean water, 287. 
rights may be gained in an artificial, 288. 

WAY 

customary right of. 291 . 
obstruction of a public, may be tort, 7. 
private, 291. 

only gained by prescription or grant, 292. 
prescriptive rights of way, 291. 

private right- of way distinguished from public right of, 291. 
right of, 29 1 . 

strictly limited by terms of grant or by mode of user. 291. 

WIFE 

liability of husband for torts of, 59/ 
may sue for loss caused by the killing of her husband, 88. 
damages in such action, 88. 
without joining her husband, 50. 

WINDOWS, See Light and Air. 

WORDS. See Defamation. 
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WORKMEN’S COMPENSATION 
alternative remedies, 251. 

if right to or amount of compensation disputed, 251. 

.. . ancl 1 misconduct proved, employer not liable, 250. 

liability of employer to pay compensation, 247 et sen. 
accident — 1 


"arising out of,” 249 
"in the course of.” 250/ 
injury by, 248. 
what is, 248. 

scale of compensation, 250, 

in the case of death, 257. 

total or partial incapacity, 257. 

under Act mus * s ^ ow *° en title him to compensation, 247, 248. ■ 
to whom it applies, 247. 

words “injury” and “accident,” meaning of, 248. 

Wrongdoer 


all things are presumed against a, 96. 

any possession sufficient to sustain trespass against a, 331 . 

WRONGFUL CONVERSION 

conversion and detention, 332, 

judgment for return of specific goods, 333. 
in an action for, 333. 
is for damages only, 333. 

plaintiff need not show good title to goods as against every 011c, 333. 
only show that he is entitled to them as 
against defendant, 3 33. 

proof of, 333. 

to maintain an action for, 332. 
conversions of joint owners, 337. 
definition of — 

“conversion,” 326. 

“detention of goods or detinue,” 326. 

“trespass,” 326 
possession follows title. 331. 

any possession suffices against a wrongdoer. 331. 
possession of finder, 335. 

prima facie evidence of title. 335. 
sale by one having a lien is a conversion, 335. 
unauthorised delivery by bailee reverts possession bailor. 334. 
possession necessary to maintenance of action for. 331. 
recaption, 337. 
replevin, 337. 

restitution of stolen goods 336. 
reversioner cannot sue for, 331. 
reversioner’s remedy, 331. 

•subsequent conversions of lawfullv-obtained chattel, 333. 
waiver of tort, 336. 
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WRONGFUL CONVERSION — continued. 
what is, 332. 

coaversion for damages, 326. 
destruction of goods by bailee. 328. 
detinue for return of goods, 326. 
excessive execution, 327. 

good intention no excuse for officious interference, 327. 
purchase of goods from a person not entitled, even by a 
bonft fide purchaser, 328. 

from person who has obtained goods by fraud 321, 
may or may not be a conversion, 32S. 
is convicted of obtaining the goods by false pretences, 
of goods in market overt, 328. 
selling another’s goods by mistake,’ however bona, fide, 327. 
when defendant may set up t /«* tcrtii, 335, 



